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APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 

i 

I 

i 

In an action to recover damages for injuries sustained in the use of 
a temporary walk erected and maintained by the defendant under a permit 
from the District of Columbia, and a Regulation whichj required the defen¬ 
dant to keep the walk free from rubbish, dirt and snow, the questions pre- 
sented are: 

i 

Whether the trial Court was in error in refusing to rule that the 
Regulation required the defendant to maintain the walk free from snow. 

Whether the trial Court was in error in refusing to grant plaintiffs 
instruction No. 1 that if they were to find that plaintiff fell because of 

i 

defendant’s failure to keep the walk free from snow, that their verdict 
should be for the plaintiff. 

Whether the trial Court was in error in instructing the jury that if 

i 

they should find that the walk was in a dangerous condition and that plain- 
tiff saw that danger and appreciated the danger of it add yet used the walk, 
then you would find that plaintiff assumed the risk of injury from walking 
on it. 

i 

i 

Whether the trial Court was in error in refusing to permit counsel 

i 

for the plaintiff to express to the jury his views covering the construction 
of this Regulation. 

I 

i 

i 

i 

i 

i 

i 

i 

i 


i 

i 
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JUREDICTIONAL STATEMENT 

This is an appeal by Arial S. Dougherty, plaintiff below, from a 
judgment in favor of the appellee, Chas. H. Tompkins Co., a Corpora- 
tion, defendant below, and the parties will be hereafter referred to as they 
appeared in the trial Court. 

The action was commenced by a complaint filed by Arial S. Dougher¬ 
ty against Chas. H. Tompkins Co., a Corporation, claiming damages in 
the sum of $20,000. 00 for injuries sustained by reason of the alleged neg¬ 
ligence of the defendant in permitting a temporary public walkway con¬ 
structed and maintained by it to be covered with snow, causing it to be in 
a slippery and dangerous condition. 
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Jurisdiction was conferred on the District Court by the provisions 
of Section 306, Title 11 of the 1950 Edition of the Code of the District of 
Columbia, and on this Court by Section 1291, Title 28, United States Code. 

STATEMENT OF THE CASE 

\ 

On July 22, 1953, the defendant, Chas. H. Tompkins Co., filed an 
application for a permit to erect and maintain a temporary barricade and 
walkway for the period of construction at the premises 777 - 14th Street, 

N. W., as shown by an attached drawing which indicated the erection of 
the temporary walk on the south side of H Street, between Fourteenth and 
Thirteenth Streets, N. W. There was the notation that all safety precau¬ 
tions would be observed. 

On July 22, 1953, a permit was granted to the defendant to erect 
and maintain the temporary barricade and walkway for a period of the con¬ 
struction with the notation that all safety precautions are to be observed. 

On November 6, 1953, the plaintiff while walking on the temporary 
walk in an easterly direction, which was covered with snow, was caused 
to fall when his foot slipped as he was going down a decline at the end of 
the plank walk and sustained rather serious injuries. There was testimony 
on behalf of the plaintiff that the snow was in its natural state on the walk 
and that no attempt had been made to clear it off or to put sand thereon. 

The plaintiff introduced in evidence, with the consent of counsel for 
the defendant, Article 304-04 which he contended covered the situation of 
the maintenance of the temporary walk. The regulation is as follows: 

"Article 304-04. — Passageway through or around 

stored material 


"A width of not less than 6 feet must be kept clear 
on the sidewalks, but beyond such a passageway the side¬ 
walk may be enclosed with a tight board fence, and used 
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under the same conditions as the roadway; provided no 
materials or rubbish are deposited or placed Vfthin 2 
feet of any tree, and provided there is no vault under 
the sidewalk. If any enclosing fence shall prevent pas ¬ 
sage on the sidewalk, there shall be constructed, and 
maintained in good repair and free from rubbish, dirt , 
and snow, a temporary plank sidewalk around!the same 

not less than 6 feet in width in the clear." (App. 8) 

"" 

I 


The plaintiff, Arial S. Dougherty, testified that about 8:20 A. M. on 
the morning of November 6, 1953, he was walking in an easterly direction 


on the south side of H Street, between Fourteenth and Thirteenth Street, 

N. W., on a temporary wooden walk constructed and maintained by the de¬ 
fendant; that the snow appeared to be about five inches in depth and did 
not have the appearance of being used very much and there was no indi¬ 
cation that the snow had been cleared off at any time. The witness stated 


that the decline from the walk was covered with about four to five inches 


of snow and it had the appearance of being partially levbl and that his foot 

i 

slipped out from under him as he went down the ramp (App. 9-11). 


Jennings A. Snider, called as a witness for plaintiff, testified that 
when he heard of the injury to plaintiff he went to the place and stated that 
it was tracked down a bit but that the snow had not been removed and that 
there was about three or four inches of snow on the walk and no evidence 

i 

of any sand having been placed thereon. The witness stated that it was a 
sloping ramp that was obviously slippery and there was no one there at the 
time cleaning off the walk (App 25-30). 

There was testimony by the defendant that the employees arrived 
about 7:30 A. M. and immediately commenced clearing off the snow and 
that it was cleared off by 8:00 A. M. 


Thomas R. Estes, called as a witness for the plaintiff in rebuttal, 
stated that he was a police officer assigned to No. 1 and was directed by 
radio to the point of plaintiff's fall and saw plaintiff on his arrival. He 
stated that the walkway was covered with snow and he instructed the de¬ 
fendant's superintendent to remove the snow from the walkway (App 72-74). 
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William R. Graham, Jr., a police officer, testified in rebuttal that 
he was directing traffic at 14th and H Streets, N. W., and plaintiffs fall 
was called to his attention. He went to the place where plaintiff fell and 
described it as a walkway that had been built around a construction job, 
and it kind of sloped at the end and that the walkway was covered with 
snow and there was no sand on the walk. He stated that he faintly recalled 
seeing where a person skidded (App. 74-76). 

Plaintiff requested the Court to instruct the jury as follows: 

Plaintiffs Instruction No. 1 


"The jury is instructed that if you find from the evi¬ 
dence that the defendant erected a temporary walk on the 
south side of H Street, N. W., between Thirteenth and 
Fourteenth Streets under a permit issued to it by the 
District of Columbia to take the place of the public side¬ 
walk used by it in the erection of the Wyatt Building, then 
you are instructed that Building Regulation Article 304. 04 
requires the defendant to keep the temporary walk free 
from snow, and if you further find that the plaintiff, in 
the exercise of reasonable care on his part, in the nor¬ 
mal use of this walk was caused to fall because of the 
failure of the defendant to keep the walk free from snow, 
then your verdict should be for the plaintiff. " (App 78) 

The Court denied this instruction (App. 78) and stated that he would 
instruct the jury that if the defendant had notice of the snow, and if it had 
reasonable time to correct it then it was its duty to do so. The Court 
stated further that the word "free" did not mean anything and if it did 
that the regulation would be invalid (App 78). The Court further stated 
that he would not permit counsel for the plaintiff to argue to the jury that 
it was an obligation on the part of the defendant to keep the walkway free 
from snow (App. 80). The Court, in its instruction to the jury, said that 
this Regulation did not make the defendant Tompkins an insurer of the 
safety of a passerby or require it to keep the walkway one hundred per 
cent free of snow at all times, taut it did require the defendant to do what 
a reasonably prudent man would have done to maintain the walk in a 
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reasonably safe condition for passersby, and if the defendant knew or 

i 

should have known of a dangerous condition, and had a! reasonable time 
to correct it, it had a duty to take reasonable steps to do so. If the de¬ 
fendant failed to exercise reasonable care then it was negligent (App 85). 

I 

i 

The Court also instructed the jury on the doctrine of assumption of 
risk and stated the following: 

"If you should find that the walk was in a dangerous 
condition and that the plaintiff saw that condition and ap¬ 
preciated the danger of it, and yet used the walk, then 
you would find that he assumed the risk of injury from 
walking on it. And even if you should find the defendant 
was negligent and that such negligence caused the acci¬ 
dent in whole or in part, if you further find that the de¬ 
fendant has proved the plaintiff was contributorily negli¬ 
gent or assumed the risk, then your verdict must be for 
the defendant Tompkins. " (App 88) 

l 

i 

The plaintiff excepted to the instruction on the assumption of risk 
on the ground that the facts did not support such an instruction (App 89). 

I 

There was a verdict for the defendant. 


STATEMENT OF POINTS 

I 

I 

1. The Court erred in its construction of the Regulation, Article 
304-04. 

I 

2. The Court erred in its instruction to the jury on the Regulation, 
Article 304-04, and in denying plaintiffs instruction No. 1. 

3. The Court erred in refusing to permit argument covering coun¬ 
sel’s views of what the Regulation required. 

4. The Court erred in instructing the jury on the; question of as¬ 
sumption of risk, there being no law or facts to sustain an instruction on 

I 

the doctrine of the assumption of risk. 


i 

i 

i 

i 

i 
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SUMMARY OF ARGUMENT 

1. Article 304-04 of the Building Code of the District of Columbia 
states that if any enclosing fence shall prevent passage on the sidewalk, 
there shall be constructed and maintained in good repair, and free from 
rubbish, dirt and snow, a temporary plank sidewalk around the same not 
less than six feet in width in the clear. Plaintiff contends that the word¬ 
ing of the Regulation was clear and unambiguous and that the word ’’free” 
means that the walk would be free or clear of snow, and if plaintiff was 
injured by reason of the failure of defendant to maintain the walk free or 
clear of snow, then a verdict should be for the plaintiff. 

2. The Court denied plaintiff’s instruction No. 1 containing a request 
to instruct the jury on the clear meaning of the Regulation on the ground that 
it would make the defendant an insurer, and it is contended that the Court 
was in error and that plaintiff was greatly prejudiced by the view taken of 
the Regulation by the Court. 

3. The Court instructed the jury on the doctrine of the assumption of 
risk and it is contended that no factual situation existed upon which the Court 
could base any such instruction and the plaintiff was prejudiced by the action 
of the Court in so instructing the jury. 

4. The Court would not permit counsel for the plaintiff to express 
his views on the requirements of the Regulation to the jury insofar as it 
pertained to plaintiff, and the plaintiff was prejudiced by the action of the 
Court in so directing that counsel could not do so. 




ARGUMENT 


i 


The Building Regulation was Clear and Unambiguous 
and the Court Erred in its Interpretation of the Regu¬ 
lation 

! 

It is the contention of plaintiff that the Regulation was a safety Regu¬ 
lation and no question being raised by the defendant, that it was an unfair 
Regulation or that it contained an ambiguity, it clearly and distinctly 
stated that the defendant was required to maintain the walk free from 
rubbish, dirt and snow, and that if defendant's failure to keep the walk 
free from snow caused the plaintiff's injuries, then the plaintiff was en¬ 
titled to a judgment. The Court was of the view that this would make the 

i 

defendant an insurer of the safety of the plaintiff, a theory to which coun¬ 
sel for the plaintiff did not ascribe. 

In the case of Clements v. Potomac Electric Power Co ., 26 App. 

482, a police regulation stated that no person shall ere^t, use or main¬ 
tain any overhead wire or wires within the District of Columbia conveying 
or transmitting current of voltage dangerous to life, unless the same shall 

be thoroughly insulated. The building regulations required that service 

! 

wires must have an approved rubber insulating covering. The plaintiff, 
in climbing a tree, touched one of the wires that was n^t covered in accord¬ 
ance with this regulation and this Court, at page 500, made the following 
statement: 

i 

"In special and particular cases it may be sufficient 
to raise a presumption of negligence which may be over¬ 
come, or it may constitute but a circumstance' of more 
or less weight, among others, from which the jury would 
be authorized to infer negligence. However this may be 
in respect of particular kinds of duties and the special 
circumstances of cases, if the undisputed evidence shows, 
or if the jury can from conflicting evidence fairly find, 
that, without contributory negligence on the pairt of the 
plaintiff, the neglect directly resulted in, or was the 
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proximate cause of his injury negligence exists, as a 
matter of law, and the jury should be so charged. " 

In the case of Johnston v Cornelius , Supreme Court of Michigan, 166 
N. W. 983, the Court was asked to construe certain regulations covering 
the blowing of horns and the Court said that it was a duty and if the person 
was injured by reason of the failure to blow the horn then there could be 
recovery. The Court, at page 985, made the following statement: 

"The purpose of this legislation was to save human 
life, and minimize the number of injuries to pedestrians 
on the streets and highways. It lays a statutory duty 
upon drivers of automobiles, which may be greater than 
the duty of exercising ordinary prudence; but the driver 
of automobiles must, nevertheless, discharge such duty 
or respond for its neglect. " 

It is true that in the case of The Hecht Co . v. McLaughlin , 93 U.S. 
App. D. C. 382, 214 Fed. (2d) 212, and Peigh v. B. & O. Railroad , 92 
App. D. C. 198, 204 Fed. (2d) 391, this Court stated that the facts in those 
cases did not require the trial court to instruct the jury that a violation of 
the regulation was negligence per se. The Court did distinguish between 
what are known as miscellaneous regulations and which were not specific 
regulations for the safety of individuals. 

In the McLaughlin , supra , a question was raised concerning the ad¬ 
mission of the regulation and whether the regulation applied to the facts, 
but in the instant case the defendant consented to the admission of the Regu¬ 
lation into evidence and no question was raised concerning the application 
of Article 304-04, nor could any in fact be raised for the wording of the 
Regulation is clear and unambiguous. The defendant did not attempt to 
submit any evidence to show that the Regulation was not applicable or that 
it was ambiguous. 

In the case of Montz v. District of Columbia , 20 App. D. C. 568, 
covering the interpretation of regulations, the Court, at page 572, made 
the following statement: 
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’’Undoubtedly all municipal regulations should be rea¬ 
sonable, in order to be valid; and unreasonable regula¬ 
tions will not be upheld. But upon him who questions the 
validity of a regulation it is incumbent to show that it is 
unreasonable; and this cannot be done by giving to the 
regulation an unreasonable or forced construction, or 
by a showing that similar regulations elsewhere are 
somewhat different in their provisions. It seems to be 
conceded that some regulation is necessary or proper; 
and when the act of Congress, within the scope of its 
legitimate authority, empowers the Commissioners to 
enact such regulation, it should be made very clear by 
him who would avoid the effect of it, that the Action of 
the municipal authorities is harsh and oppressive, or in 
some way tends to work injustice. ’’ 

In the case of Harrison v. Davis Construction Company , 42 App. 

D. C. 255, where a bicycle rider was injured in riding over loose bricks 
without seeing them in the street where they had been l£ft without a warn¬ 
ing light in accordance with the regulations, the Court, ! at page 261, made 
the following statement: 

’’The regulations require that a warning light shall 
be displayed on or over every obstruction permitted to 
be made in a public street. If the loose brick were 
lodged or left in the street by the defendant, in the course 
of the performance of its contract, it was its ctuty to mark 
the same with the required light. If the plaintiff, in the 
exercise of ordinary care, was injured by the failure to 
light the loose brick into which he rode, the defendant is 
liable to him for the reasonable consequences of its neg¬ 
ligence. ” 

In the case of Coombe v. United States , 55 App. D. C. 190, 3 Fed. 
(2d) 714, the Court, at page 191, stated: 

i 

”When an enactment clearly expresses the legisla¬ 
tive intent, the courts and administrative officials have 
no right to amend it by limiting or extending its scope. 

An enactment couched in plain, unambiguous language 
is presumed to express the full intention of the Legis¬ 
lature, and to mean nothing more and nothing less than 
just what it says or necessarily implies. Johnson v. 
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Southern Pacific Railway Co., 117 F. 462—465, 64 
C. C. A. 508; Thomas v. Winne, 122 F. 395-400, 58 
C. C. A. 613. To hold otherwise would simply pave the 
way for the usurpation of functions which belong exclu¬ 
sively to the legislative department of the government. M 

It is submitted that the foregoing cases support the contention of 
plaintiff that the Court should have interpreted the Regulation on the clear 
meaning of the words used in the Regulation. 

The Court Erred in Denying Plaintiff’s Request for Instruc¬ 
tion No. 1, and in Instructing the Jury on the Doctrine of 
the Assumption of Risk _ 

It is the contention of plaintiff that the Court should have instructed 
the jury in accordance with plaintiff’s requested instruction No. 1 that it 
was the duty of the defendant to keep the temporary walk free from snow 
and that if they found that the plaintiff was injured in the normal use of 
this walk by the failure of the defendant to keep the walk free from snow, 
then their verdict should be for the plaintiff. 

The Regulation was a clear expression of the requirements made by 
the District of Columbia to persons who were given special privileges in 
the use of the normal public sidewalk. This Regulation was for the safety 
of the people of the District of Columbia who used the sidewalk in the nor¬ 
mal course of their business, and when the defendant took over for its own 
purpose the public sidewalk and substituted a temporary walk it was re¬ 
quired to comply specifically with the requirement of the Regulation. The 
normal individual knows that wood is slippery as a walkway when wet and it 
was for that reason that the defendant was required to keep the temporary 
walk free from rubbish, dirt and snow. 

There was only one issue in this case and that is whether or not the 
defendant had complied with the requirements of this Regulation. It of¬ 
fered evidence to show that it had cleared the snow from the walkway that 
morning but the testimony of the witnesses for the plaintiff was clear that 
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no attempt had been made to either clear off the walk prior to the time of 
the fall or that it had put on sand as its witnesses testified. The police 
officers stated that the walkway was covered with snowj and one of the 
officers directed the superintendent of the defendant corporation to have 
the walks cleared of snow. The defendant in its argument in the trial 
Court was basing its defense about the removal of snowiupon the same 
theory that the District of Columbia owed to the citizens of the District 

I 

of Columbia in the removal of the snow from its walks, j The defendant 
does not come within the same category for it had a very definite Regula¬ 
tion to comply with as a price for its use of the public walks of the District 
of Columbia. 

i 

To further complicate the situation the Court, in its general instruc¬ 
tion, instructed the jury that if they should find that the walk was in a dan- 
gerous condition and that the plaintiff saw that condition and appreciated 
the danger of it, and yet used the walk, then you would find that he as¬ 
sumed the risk of injury from walking on it (App 88). 

Prior to the time the Court instructed the jury, there was no indica¬ 
tion that the Court intended to give an instruction on the assumption of risk 
and an exception was taken to the Court's action in this regard on the ground 
that the facts did not sustain an instruction on this doctrine. 

The burden of proof would be on the defendant to prove facts to sus¬ 
tain an instruction on the doctrine of an assumption of risk and it is sub- 
mitted that no facts of any kind were submitted by the defendant to support 
this instruction. 

The defendant's testimony, as a whole, tended to show that the defen- 

I 

dant had complied with the regulation in that it had cleaned off the snow and 
put sand on the walk and there was a clear cut issue as to who was falsifying 
their testimony. If the defendant kept the walk free of snow, then there 
was no liability on the part of the defendant. If it did pot, then there was 
liability. 


I 
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In the case of Bruce v. Q T Neal Flying Service , 231 N. C. 181, 56 
S. E. (2d) 560, 12 A. L. R. (2d) 647, the Court, in the American Law Re¬ 
ports, at page 654, made the following statement: 

"Under the evidence the plea of assumption of risk 
is not tenable. We cannot assume, against the evidence 
before us that the enterprise on which Bruce accompan¬ 
ied the pilot Bobbitt, even if known to him in advance, 

(and of this there is no evidence), involved such an ob¬ 
vious or imminent danger to life and limb as to require 
an ordinarily prudent man to refrain from participating 
in it. " * * * 

"The pleas of assumption of risk and contributory 
negligence are both affirmative and require a showing on 
the part of the defendant to be considered at all; and to 
prevail as a matter of law, either must plainly appear 
from the evidence that a reasonable mind could draw no 
other inference." 

In the case of Ward v. District of Columbia , 24 App. D. C. 524, the 
Court, in its opinion, made the following comment: 

"Persons passing along the streets have the right 
to assume that there are no conditions of exceptional 
danger requiring special watchfulness; nor will it be 
presumed that they knowingly put themselves in danger. ” 

In the case of Firfer v. United States , 93 U.S. App. 216, 208 Fed. 
(2d) 524, the Court said that if the licensee by direct or implied invitation 
is within the scope and the chronological and geographical limitation of the 
invitation, he may expect the owner and his agents to exercise reasonable 
and ordinary care to provide reasonably safe premises 

It is submitted that the plaintiff was an invitee and had the right to 
go along the streets and sidewalks and to assume that other persons had 
fulfilled their duty to him. 

In the case of District of Columbia v. White , 48 App. D. C. 44, the 
Court, in its opinion, referred to the case of Howes v. District of Colum- 
bia in the following language, at page 49: 
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"The distinction is clearly pointed out in Howes v. 
District of Columbia, 2 App. D. C. 188, 192, 193, where 
the court held that a pedestrian may assume that the 
paved portion of the sidewalk, or that reserved for the 
ordinary purposes of travel, is maintained in good con¬ 
dition, and he is not required to keep his eye glued upon 
the walk for the purpose of avoiding pitfalls; but he is 
required to be on his guard when traveling on or across 
the parking or tree spaces, or those portions of the side¬ 
walk not specially reserved for the use of travel. This 
distinction was clearly stated to the jury in the instruc¬ 
tions given by the triad justice in the present case. 

Hence, defendant is left without ground for complaint. " 

In the case of Mosheuvel v. District of Columbia, 191 U.S. 247, 
the Court, at page 257, stated the following: 

,T We are of the opinion, however, that the rule as 
thus contended for is unfounded in reason and unsupport¬ 
ed by the weight of authority. When analyzed the propo¬ 
sition comes to this, that no person can, as aJ matter of 
law, without assuming all the risk, use the streets of a 
municipality where he knows of a defect therein, even 
although it be that in the exercise of a sound judgment, 
it might be deemed that with ordinary care and prudence 
the street could be used with safety. The result of ad¬ 
mitting the doctrine would be to hold that all persons in 
making use of the public streets assumed all fisks pos¬ 
sibly to arise from every known defect or dagger. That 
this is the result of the proposition may be apjtly illus¬ 
trated. Take a street across which runs a railroad track, 
whereon cars are moved by steam or other motive power. 

All persons knowing of this fact would know also that there 
was some danger in crossing. They, therefore, must 
either abstain altogether from crossing, or, if they do 
so, be subject as a matter of law to the consequences of 
the reckless operation of the railway, without reference 
to the care exercised in the use of the street for the pur¬ 
pose of crossing. Indeed, the proposition would imply 
that every one who used the public streets with the knowl¬ 
edge of a defect existing therein would be guilty, if an in¬ 
jury was by them suffered as a result of such defect, of 
contributory negligence without the existence of any ne¬ 
glect whatever; for this would necessarily result from 

I 

i 
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saying that one who had made a careful use of the 
streets was yet guilty of neglect in doing so. Reduced 
to its last analysis, the principle contended for but as¬ 
serts that the ordinary rules by which negligence is to 
be determined do not apply to the use of the public 
streets, since those who use such streets with a knowl¬ 
edge of a possible danger to arise from a defect there¬ 
in must, as a matter of law, have negligence imputed 
to them, although in choosing to make use of the streets 
and in the mode of use the fullest possible degree of 
judgment and care was exercised. The result of this 
would be to relieve the municipality of all duty and 
consequent responsibility concerning defects in high¬ 
ways, provided only it chose to give notice of the ex¬ 
istence of the defects. " 

In addition to the foregoing, while the plaintiff did not object to the 
instruction on the question of contributory negligence, it is submitted 
that the evidence viewed in its best light does not in any way reflect’any 
negligence on the part of the plaintiff. If the jury believed the defendant's 
testimony the walkway was free of snow and had sand on it, whereas, if 
it believed the witnesses for the plaintiff the snow had not been removed 
nor was there any sand placed thereon, then the only question for the jury 
to decide was whether or not the defendant was guilty of negligence. 


Counsel Should Have Been Permitted to Express to the 
Jury his Views on the Construction of the Regulation 

The Court prior to the commencing of the argument by counsel for the 
plaintiff instructed counsel for the plaintiff that he could not argue to the 
jury that the defendant was required to put a cover of some kind over the 
top of the walkway to maintain it free from snow, or that it was required 
to maintain it free from snow at all times, and it is the contention of the 
plaintiff that the Court was in error in refusing to permit counsel to so 
argue for it would only be a reasonable argument upon the matter con¬ 
tained in the Regulation. 
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i 

No matter what the Courts views may have been on the meaning of 
the Regulation and whether he instructed the jury properly or improperly 
on the basis of the contents of the Regulation, nevertheless, there is no 
rule of law which would prevent or should prevent counsel for the plaintiff 
to discuss and give to the jury his views on the meaning of the wording of 

the Regulation and the Regulation itself. A full discussion was had with 

j 

the Court concerning the wishes of counsel for the plaintiff and it appears 

i 

in the record (App. 80). 

CONCLUSION 

I 

It is respectfully submitted that the record and ihe cases cited in 
plaintiff's brief sustain the plaintiff T s contention that the Court erred in its 

I 

interpretation of Article 304-04, and in its instruction to the jury on this 

Regulation. It also sustains plaintiff's contention that there was no factual 

i 

situation which would support the Court's instruction tb the jury on the 
doctrine of the assumption of risk and that the Court should have permit¬ 
ted counsel for the plaintiff to express his views on his interpretation of 
the requirements of the Regulation and that the plaintiff was prejudiced by 
the action of the Court in these respects. 

i 

Under the circumstances, it is prayed that this Court reverse the 
judgment obtained by the defendant against the plaintiff! and direct the trial 
Court to grant a new trial on the issues herein. 

j 

Cornelius H. Doherty 

1010 Vermont Avenue, N.W. 
Washington, D. C. 

Attorney for Appellant 
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PLEADINGS AND DOCUMENTARY EVIDENCE 


UNITED STATES DISTRICT COURT ! 
FOR THE DISTRICT OF COLUMBIA 


249 [ Filed Jan. 29, 1954] 

ARIAL S. DOUGHERTY 
3200 16th Street, N.W. 
Washington, D. C., 

Plaintiff, 

vs. 

CHAS. H. TOMPKINS CO., 
a corporation 
907 16th Street, N.W. 
Washington, D. C., 

Defendant. 



COMPLAINT FOR DAMAGES 

1. The claim for relief herein on behalf of Arial S. Dougherty is 

in a sum in excess of Three Thousand ($3000.00) Dollars and is within the 
jurisdiction of this Court. 

2. On, to-wit, November 6, 1953, the defendant, Chas. H. Tomp¬ 
kins Co., a Corporation, was engaged as general contractors in certain 
construction work in and around the Wyatt Building on the southeast cor¬ 
ner of Fourteenth and H Streets, N.W., and in conjunction with this work 
had erected a temporary wooden walk to take the place of the regular side¬ 
walk on the south side of H Street between Thirteenth and Fourteenth Streets, 
N. W., and plaintiff says that it was the duty of the defendant to properly 
erect and maintain this temporary walk in a safe and reasonable manner. 

3. On the day aforesaid, the plaintiff, Arial S. Dougherty, was a 
pedestrian walking on the temporary walk from Fourteenth Street to 
Thirteenth Street, N.W., and as plaintiff was leaving the wooden tempo¬ 
rary walk, by reason of the negligence of the defendant in failing to proper¬ 
ly maintain the said walk in that it was permitted to remain in a slippery 
condition, and which condition defendant knew, or by the exercise of rea- 
sonable care, should have known, plaintiff was caused to fall on the said 
sidewalk. 
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250 4. Plaintiff says that by reason of the negligence of the defendant 

aforesaid, plaintiff sustained a fracture of his right upper arm which re¬ 
quired that plaintiff stay away from his employment and to obtain hospital 
and medical assistance. Plaintiff further says that the injury caused him 
severe mental and physical pain and suffering and that he has incurred, 
and will in the future incur, certain expenses for medical and surgical 
attendance, which condition is permanent. 

WHEREFORE, plaintiff, ArialS. Dougherty, sues the defendant, 
Chas. H. Tompkins Co., A Corporation, and claims damages in the sum 
of Twenty Thousand ($20,000.00) Dollars, besides costs. 

/S/ Cornelius H. Doherty 

1010 Vermont Avenue, N. W. 
Washington, D.C. 

Attorney for Plaintiff 

Plaintiff demands a trial by jury of the issues herein. 

/S/ Cornelius H. Doherty 


251 [Filed Feb. 16, 1954] ANSWER 

First Defense - The complaint fails to state a cause of action entitling 

the plaintiff to relief. 

Second Defense 

1. The defendant admits that on or about November 6, 1953, it was 
engaged in doing certain refinishing work on the Wyatt Building at 14th 
and H Streets, N. W., in the District of Columbia, and that in the conduct 
of this work it was necessary, with permission of the proper authorities, 
to barricade the regular sidewalk on the south side of H Street, to the 
east of 14th Street, to erect for pedestrian traffic a temporary wooden 
sidewalk. 

2. The defendant denies that said temporary wooden sidewalk was 
negligently or carelessly erected or maintained. 

3. The defendant is without knowledge or information sufficient to 
form a belief as to whether the plaintiff sustained a fall on or near said 
temporary wooden walk, or the manner of his fall. The defendant is 
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further without knowledge or information sufficient to form a belief as to 
the injuries and damages allegedly sustained by the plaintiff. 

4. The defendant denies each and every other allegation of the com¬ 
plaint not herein specifically answered. 

Third Defense . 

The injuries and damages, if any, sustained by the plaintiff resulted 
252 from the plaintiff's sole or contributory negligence at die time and 

place alleged. 

i 

Fourth Defense 

The plaintiff assumed the risk of the injuries and damages, if any, 
sustained by him. 

Fifth Defense 

The injuries and damages, if any, sustained by the plaintiff resulted 

. 

from an act of God. 

i 

HOGAN & HARTSON 

i 

By Paul R. Connally 

Attorneys for Defendant 

(CERTIFICATE OF SERVICE) j 

! 

i 

! 

— 

j 

260 [ Filed Jan. 16, 1956] j 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 13th day of January, 
1956, before the Court and a jury of good and lawful persons of this dis¬ 
trict, to wit: * * * (names of jurors) * * j * vrtio, after having 

been duly sworn to well and truly try the issues between ARIAL S. DOUGH 
ERTY, plaintiff and CHAS. H. TOMPKINS CO., defendant and after this 

I 

cause is heard and given to the jury in charge, they upon their oath say 
this 16th day of January, 1956, that they find for the defendant against 
said plaintiff. 

i 

i 



WHEREFORE, it is adjudged that said plaintiff take nothing by this 
action, that said defendant go hence without day, be for nothing held and 
recover of plaintiff his costs of defense. 

By direction of HARRY M. HULL, Clerk 

JUDGE By Wm. Collins, Jr., Deputy Clerk 

RICHMOND B. KEECH 


261 [ Filed Jan. 24, 1956] 

MOTION TO SET ASIDE JUDGMENT AND GRANT 
A NEW TRIAL 

Comes now the plaintiff, Arial S. Dougherty, by and through his 
attorney, Cornelius H. Doherty, and moves the Court to set aside the 
judgment entered herein and grant a new trial, and for reasons therefore 
says: 

1. The judgment is contrary to the evidence. 

2. The judgment is contrary to law. 

3. The Court erred in its construction of the regulation, Article 
304-04. 

4. The Court erred in its instruction to the jury on the regulation, 
Article 304-04. 

5. The Court erred in refusing to permit argument covering coun¬ 
sel^ views of what the regulation required. 

6. The Court erred in its instruction on contributory negligence. 

7. The Court erred in instructing the jury on the question of as¬ 
sumption of risk, there being no law or facts to sustain an instruction on 
the doctrine of the assumption of risk. 

8. And for such other and further reasons that may be advanced at 
the hearing of this motion. 

/S/ Cornelius H. Doherty 
Attorney for Plaintiff 


262 


(CERTIFICATE OF SERVICE) 
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263 [ Filed Feb. 10, 1956] 

ORDER 

I 

Upon consideration of the motion for a new trial and argument by 
counsel for the plaintiff and defendant, it is by the Court this 10th day of 
February, 1956, 

ORDERED that the said motion for a new trial be and the same is 
hereby denied. 

/S/ RICHMOND B. KEECH 
JUDGE 

Seen By: 

/S/ Cornelius H. Doherty, Attorney for Plaintiff. 


264 [ Filed Mar. 6, 1956] 

ORDER AUTHORIZING ORIGINAL PAPERS TO 

BE INCLUDED IN RECORD ON APPEAL 

' 

This cause came on to be heard upon the oral motion of the parties 
hereto that the original papers in this cause be included! in the record on 
appeal, and having been duly considered, it is, by the Court, this 6th day 
of March, 1956, 

ORDERED as follows: 

1. That all of the original papers shall be included in the record on 

i 

appeal in lieu of copies. 

2. Upon final disposition of the case on appeal that all of such ori¬ 
ginal papers shall be returned to the Clerk's Office of the United States Dis 
trict Court for the District of Columbia. 

By the Court: /S/ RICHMOND B. KEECH 

JUDGE 

We consent to the entry of the foregoing Order 
/S/ Cornelius H. Doherty, Attorney for Plaintiff 
/S/ John J. Sirica, Attorney for Defendant 
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265 [ Filed Feb. 21, 1956] 

STATEMENT OF POINTS UPON WHICH PLAINTIFF 
INTENDS TO RELY UPON APPEAL 

The plaintiff, A rial S. Dougherty, through his attorney, Cornelius 
H. Doherty, submits the following points upon which the plaintiff intends 
to rely upon his appeal: 

1. The Court erred in its construction of the Regulation, Article 
304-04. 

2. The Court erred in its instruction to the jury on the Regulation, 
Article 304-04, and in denying plaintiffs instruction No. 1. 

3. The Court erred in refusing to permit argument covering coun¬ 
sel's views of what the Regulation required. 

4. The Court erred in instructing the jury on the question of assump 
tion of risk, there being no law or facts to sustain an instruction on the 
doctrine of the assumption of risk. 

/S/ Cornelius H. Doherty 
Attorney for Plaintiff 

(CERTIFICATE OF SERVICE) 


266 [Filed Feb. 21, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 21st day of February, 1956, that the plain 
tiff, Arial S. Dougherty, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of this Court entered 
on the 10th day of February, 1956, in favor of the defendant, Charles H. 
Tompkins Co., a Corporation. 

Copy to be sent by the 
Clerk to: 

JohnJ. Sirica, Esquire 


/S/ Cornelius H. Doherty 
Attorney for Plaintiff 


I 


267 [Filed Feb. 21, 1956] 

DESIGNATION OF RECORD j 

Comes now the plaintiff, A rial S. Dougherty, by iris attorney, 
Cornelius H. Doherty, and requests the Clerk to prepare the record on 
appeal in the above entitled matter, the record to contain die original of 
the following designated papers: 

1. The complaint. 

2. The answer of the defendant. 

3. Judgment. 

4. Motion for a new trial. 

5. Denial of motion for a new trial. 

6. Notice of Appeal. j 

7. Transcript of the proceedings in the trial, excluding the open- 

I 

ing statements and closing arguments of counsel; all medical testimony 
and the testimony of Mrs. A rial S. Dougherty. 

8. Statement of points on which the plaintiff intends to rely on appeal. 

9. Order authorizing original papers to be included in record on 
appeal. 

10. This designation. 

/S/ Cornelius H. Doherty 
Attorney for Plaintiff 

268 (CERTIFICATE OF SERVICE) 


! 

I 


I 


I 
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243 Article 304-04. 

Building Code of the District of Columbia 

Passageway through or around stored material: 

"A width of not less than six feet must be kept clear 
on the sidewalks, but beyond such a passageway the side¬ 
walk may be enclosed with a tight board fence and used 
under the same conditions as the roadway, provided no 
materials or rubbish are deposited or placed within two 

244 feet of any tree, and provided there is no Vault under the 
sidewalk. If any enclosing fence shall prevent passage 
on the sidewalk, there shall be constructed and main¬ 
tained in good repair, and free from rubbish, dirt, and 
snow, a temporary plank sidewalk around the same not 
less than six feet in width in the clear. " 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
******* 

I 

2 ARIA Li S. DOUGHERTY, ! 

the Plaintiff, took the stand, and, being first duly sworn, was examined 

and testified as follows: 

DIRECT EXAMINATION 
♦ * * * * * * 

BY MR. DOHERTY: 

3 Q. On November 6, 1953, you were injured; is that right? A. That 
is right. 

Q. Around 13th and H Streets, Northwest? A. On what? 

Q. On the 6th of November, 1953, you were injured near 13th and H? 

A. Yes; that is right. 

Q. And where were you going at the time that you were injured? 

A. Well, I had taken the Mt. Pleasant Car and got off of the car in front 
of Peoples Drug Store at 14th and H. 

Q. Do you remember about approximately what time that was ? 

A. That was probably between 8:20 and 8:30. On my way to the barber 

*-• 

shop at the Capital Garage, I crossed 14th Street and I noticed the tempo¬ 
rary walk there, and I went over it. 

4 Q. Had you ever gone over that walk before ? A. No. That was the 
first time. 

Q. And what was the condition of the weather on that day ? A. Well, 

Ihe weather was bad; it was snowing heavily. 

Q. And have you any idea—what time did you come out, approximately ? 
A. What time what ? 

Q. What time did you come out from your home ? What time did you 
leave home ? A. I left home about five minutes of eight 
Q. Was it snowing then? A. Yes; it was snowing. 

Q. And had it been snowing for some time, if you know? A. Well, 
it had the appearance of being snowing for quite some time. 

Q. Can you give any idea as to the depth of the snqw that was at 14th 
and H Streets, Northwest, as you approached — A. Well, I judge just 
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from the appearance of it that it was around four to five inches. 

Q. And when you got on the walk, was this walk covered? A. This 
walk was covered with— 

Q. I mean, did it have any covering on the top. A. No covering 
over it; no. 

Q. And can you tell us what the appearance of the walk was; that 

is, the temporary walk — was it — did it look as if many people had gone 
over it? A. It did not have the appearance of being used very much. 

Q. Did you have any difficulty when you first got out and walked on 
the boards ? A. No; not approaching it I didn’t have any difficulty. I 
didn’t have any difficulty. 

Q. As you traversed it as you came near the end of the ramp, or 
this walkway, will you tell the court and jury just what occurred. A. I 
crossed on the temporary walk to the second half of it and as I put my foot 
down, right foot down— 

Q. Where was this in relation to the walk? I mean, was it in the 
middle, the end, or what ? A. On the end; the east end of the walk toward 
13th Street. 

Q. Go ahead. A. I put my right foot down; lifted my left foot, and 
then I fell. 

Q. Now, as you walked across this walkway, was there any indica¬ 
tion of any kind to indicate whether or not snow had been cleared off 
that walk? A. There was no indication of it at alL 

Q. Was there any snow piled up on either side of the walk? A. No, 

sir. 

Q. Was there any sand on the walk? A. No, sir. 

Q. Now, as you came to this very end, will you describe to the jury 
what you saw there at the time or what you learned afterwards as to how 
that ramp—whether it declined, whether it was straight out or whether it 
was an incline or what it was ? A. Well, it is a difficult thing to describe 

it, because it was covered with about four or five inches of snow. 

Now, that was—it had the appearance of being partially level; the 
snow being on it. 
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I 

Q. Did the snow appear to be in its original condition without any 
movement of any kind? A. That is right. I saw no evidence of it being 
used, and it seemed to be perfectly level. 

Q. Had it drifted in there at all ? A. That is right. 

Q. Had it drifted there ? A. Had what ? 

7 Q. Was there any drift—strike that. Mr. Dougherty, are you a 
little hard of hearing? A. I am just a little bit, yes; and have a cold. 

Q. Can you tell us whether or not there appeared to be a drift of 
fee snow at that particular point ? A. Well, it had the appearance of 
being banked up against it, sort of leveled out. It really looked level when 

you stopped to look at it. 

. 

Q. Now, tell us what happened when you felL A. When my foot went 
out from under me, I went down, and I struck my right side; my knee, my 
hip and back, and my right shoulder, and my head. 

And I was evidently knocked out because when I came to I was being 
helped to my feet. 

Q. And do you know who that was that was helping you up ? A. No. 

I have no idea. 

Q. And can you tell us who they were; whether they were men or 
women ? A. There were two men; one younger man and one older man. 

Q. And did they stay there with you for some time ? A. They 

i 

stayed with me for maybe ten minutes. They picked me up, carried me in 

8 a driveway that is in between the church and the building there out 
of the snow. 

Q. When you are talking about the building, do you mean the Wyatt 
Building on the corner? A. Yes; the Wyatt Building. 

Q. That is the one that was having the construction done? A. That 
is right. 

Q. Were there any workmen out there at all from the building ? 

A. There were workmen inside the fence. 

Q. Did any of them see you fall? A. None of them came out. 

Q. Did any of them come out at all ? A. None of them. 

♦ * * * * j* * 
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9 Q. And did the police officer come over there ? A. He came over. 

Q. And where did you go after that ? A. I went home. 

Q. Were you able to go home yourself without any aid? A. I 

10 went home in a cab. The cruiser came along. The policeman on 
the corner called the cruiser, and they came over and wanted to take 
me home, and I said no, I would rather go home in a cab if possible. 

* * * * * * * 

23 BY MR. DOHERTY: 

Q. Mr. Dougherty, I show you Plaintifrs Exhibit Number 11 for 
identification and ask you if you can state if that was a correct picture 
of the temporary walk without the snow. A. This is correct. 

Q. And is that on the eastern side of the construction work in the 
place where you fell? A. That is right. 

Q. And there is a mark there. A. That is approximately where 
I fell—right there. 

Q. Where the ink mark is; the crossmark? A. That is right. 

Q. Now, can you tell us whether or not you could see this condition 
in the ramp when the snow was there on this particular day of November 
6, 1953? A. No, I couldn’t. I couldn’t tell that. 

Q. Did it appear to be a level walk or a stepdown to this other walk? 
A. It appeared to be pretty level. 

Q. And the street car that appears in this photograph is approxi¬ 
mately at the place where you got off that morning ? A. That is right. 

24 Q. And then walked across the street ? A. Right. 

* * * * * * * 

25 CROSS EXAMINATION 

BY MR. SIRICA: 

******* 

Q. When did you first become aware of the fact that it was snowing ? 
After you left your building or did you look out the window any time dur¬ 
ing that morning ? A. I was aware of it when I got up in the morning and 
looked out the window. 

Q. And it was snowing fairly hard; right ? A. That is right. 


26 
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Q. And you were quite surprised, were you not, because it was the 
early part of November ? A. Yes, I was. 

Q. And that was the first snow of the season? 4- Yes. 

• I 

Q. And as you left your apartment house, the entrance and exit 
you could see snow on the pavement, could you not, in front of your apart¬ 
ment house ? A. Yes, sir. 

Q. How much snow did you see in front of your apartment house ? 

A. Well, from the apartment house being on the eighth; floor, I couldn't 
tell how much was on there. 

Q. I understand. I mean, after you got down toj the first floor. 

A. After I got down there appeared to be about four inches of snow on the 

’ 

ground. 

Q. And you walked over that snow, did you not? j A. I did. 

i 

Q. On the snow ? A. Yes. 

27 Q. And that snow had not been removed from your apartment house. 

That is correct, isn't it, from the front of your apartment house ? A. Yes; 

i 

it had been removed from our front walks. 

I 

i 

Q. And where did you go then ? A. Walked around to ML Pleasant 
Street to get on the street car. 

Q. Now, as you rode along, the Mt. Pleasant car goes d o wn Con- 
necticut Avenue and 1 assume you looked out of the window and observed 

i 

the traffic conditions or automobiles, pedestrians; cornet? That is true, 
isn't it? A. That is true. 

Q. And you saw a great deal of snow, did you not, on the sidewalks 
to your right all the way down Connecticut Avenue in front of the apartment 
houses ? A. Yes. 

i 

Q. And stores, did you not ? A. Yes, sir. 

Q. And that was the customary sight that morning; correct? A. 

That is right. 

Q. And you saw a lot of snow in the streets ? A; That is right. 

Q. As you went down Connecticut Avenue? A. [yes, Sir. 

Q. And as the car turned on H Street to make a left turn to go east 
on H Street, you also observed a lot of snow on the sidewalks in front of 
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buildings ? A. That is right. 

Q. On the south side of H Street and Connecticut Avenue all the 
way to 14th; correct ? A. That is right. 

Q. People walking on the snow. And when the car came to a stop 
in front of Peoples Drug Store, you had to walk probably fifty feet or more 
before you got to the corner; correct ? Before you got to the curb of 14th 
Street? A. Well, you get off on the platform and I walked right over to 
Peoples Drug Store. 

Q. There was snow on the platform, the streetcar platform, was 
there not? A. It was pretty well trampled down. 

Q. By the people who had been using the streetcars ? A. That is 

right. 

Q. And you crossed the street and then you came to a point where 
you first got on to this temporary ramp or walk? A. That is right. 

Q. You were conscious of the fact that it was dangerous to walk 
that morning, were you not? A. I think—yes, I was conscious of it. 

29 Q. It was a hazardous condition ? A. That is right. 

Q. And were you walking with caution ? A. Oh, yes. 

Q. What time were you due at your place of employment? What were 
your hours? A. 9:30. 

Q. And you were going first to a barber shop at the Capital Garage, 

I believe you said. A. That is right. 

Q. So you had intended to go east on the south side of H Street? 

A. Yes, sir. 

Q. And then cross south on New York Avenue to the Capital Garage; 
correct? A. That is right. 

Q. You were in somewhat of a little hurry this morning weren’t 
you? A. No. I was in no hurry. 

Q. You had plenty of time ? A. I had plenty of time. 

Q. To get the haircut or shave or whatever you had to do; right ? 

A. Yes. 

Q. As you walk, Mr. Dougherty—I will show you now Plainti ffs 
Exhibit Number 11 for identification. The jury has already seen this— 
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you got onto this temporary walk at the part that is neatest to 14th Street; 
correct? A. Right here at this fence, right here. 

Q. Right there at the fence ? A. Yes. 

Q. Did you hold on to the rail as you traversed that first walk, the 
first part ? A. No, I don't recall that I did. 

Q. Did you notice that there was snow on the walk at that time? 

A. There was snow on the walk. 

Q. You had no difficulty walking on that part? A- No, sir. 

Q. And when you came to the end of that first section—I don't mean 
the section you fell on—you knew that there was a ramp on that end, did 
you not ? A. I didn't know that there was, but it shows, that this being in 
the middle here, it had been roughed up in there and I could see that there 
was an incline there. 

Q. You say you didn't know there was a ramp at the end of that first 
section? A. I could see this incline here in the middle. 

31 Q. But didn't you know there was a ramp you had to step on and go 
down on to the pavement after you left the first section^ A. That is the 
one I am talking about. 

Q. Yes. So you knew there was a ramp that you had to step on to? 

i 

A. That is right. 

i 

Q. And that ramp was slanting down toward the pavement; correct? 
A. That is right. 

Q. How did you step on that ramp ? Will you tell us how you did 
that? A. I don't remember exactly how, whether my left foot first or my 
light foot first. I don't recall. 

Q. Were you holding on to anything, on to the rail? A. No, sir. 

Q. You didn't have any trouble walking at all ? A. No, sir. 

Q. But you were conscious of the fact that there was a decline 
there ? A. That is right. 

j 

Q. When you stepped on to this first ramp, you knew that you were 
going down a little decline; correct ? A. That is right: 

32 Q. And so you had no trouble going down that? A* Had no trouble 
there. 
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Q. And that was the same kind of a ramp that was on the east end of 
the platform upon which you fell; correct? A. That is right. 

Q. Now, when you got across the little alleyway, we call it, or 
driveway for the trucks to go in where they were working there, you also— 
did you look down before you stepped onto the second section ? A. You 
mean in going up to it ? 

Q. That is right; in going up the incline. A. Yes. That could be 
seen there. 

Q. That could be seen there ? A. Yes. 

Q. And there was a little incline going up on this second section ? 

A. That is right. 

Q. Now, as you walked along coming to the point where you fell, 
you were about in the center of this walk where you have indicated by a 
cross-mark where you fell, and there was no reason why you couldn't 
have gotten to the left and have held onto this banister or railing, was 
there ? A. No, there wasn't. 

33 Q. You could have done that easily ? A. That is right. 

Q. It was there for you to hold onto ? A. Right. 

* * * * * * * 

Q. So that as you walked along in the first section you successfully 
were able to go down the first ramp which you were conscious of ? That 
is right. 

Q. And you were careful when you stepped onto the first ramp? 

A. Yes, sir. 

Q. Because you knew that that was not a level part of the walk, 
did you not? A. That is right. 

34 Q. And that you had to go a short distance down the first ramp be¬ 
fore you reached the street part itself ? A. That is right. 

Q. And you saw this snow. Now, you don’t remember, do you, 
whether it was five inches or three inches or what it was; do you, Mr. 
Dougherty ? A. Well, just from looking at it I would suggest between 
four and five inches. 
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Q. And did the depth of the snow at the point after you finished going 

i 

down the first ramp, did that seem to be about as deep as the snow was 
all over the part of the city you had traveled from die time you got on your 
car ? A. I would say so; yes. 

Q. About the same. And as you said, it was coining d o wn rather 
hard. That is correct, isn't it ? A. Quite hard. 

Q. Did you have your hands in your pockets ? A. No, sir. 

Q. Did you have gloves on? A. Had gloves on. 

Q. Now, after having been conscious of going down the first ramp, 

I take it you were conscious that when you got onto the second section you 
had to go up a slight ramp; correct? A. That is right. 

Q. An incline. And you had no trouble seeing that; that is correct, 
isn't it ? A. No, sir. 

Q. And as you walked along a space of maybe twenty-five feet or 
more, or thirty feet, or something like that, it was not necessary, you 
say, to hold onto the rail on your left? A. I didn’t find it necessary. 

Q. Didn't find it necessary? A. No, sir. j 

Q. Now, just before you got to die part of the ramp that goes down— 
I will hold it up before the jury so they can follow it—just before you got 
to this part of this ramp that goes down onto the street, which was a sim¬ 
ilar ramp to which was on the east end of the first—correct ? —did you 
look down before you stepped? A. I looked down all across there. 

Q. Iam talking about, now, just before you stepped on the ramp. 

A. Just before I stepped I did. 

Q. And you saw it was a ramp, did you not ? A| I didn't see that 
it was quite the same kind of a ramp as the others were. 

Q. Well, you knew there was incline there? A. I knew there was 

an incline there, but it looked pretty level. 

Q. I mean, you knew there was a decline there. A. That is right. 

Q. And you assumed, did you not, it was a similar decline that you 
had gone down; that is, on the first ramp? A That is right 

i 

4c 4c 4c * * j * * 

I 


36 
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BY MR. SIRICA: 

Q. There was snow on the ramp, on the very eastern end of the 
platform ? A. On the east; the far east end. 

Q. There was snow on that ramp? A. That is right. 

Q. There was snow on the ramp on the first section of the platform; 

37 correct ? A. Not as much as there was on the east end. 

Q. There was nothing to prevent it, the snow— A. No, there 
wasn’t but there had been trucks going in and out there. 

Q. Well, the trucks did not go up on the platform, did they? A. No. 

Q. So that there was no difference, was there, between the kind of 
snow or the amount of snow? A. That is right. 

Q. Or the amount you saw on the first ramp and the amount of snow 
that was on the ramp that you fell; that is correct, isn't it? A. That is 
right. 

Q. So that having been conscious of the fact that you were about to 
step on the last ramp, you put your right foot down; correct? A. That is 
right. 

Q. And did you put your foot down with the ball of your foot or the 
heel of your foot first? How did you do it? A. On the flat part of my 
foot. I let it down flat. 

Q. You let it down flat? A. That is right. 

Q. So that did you have to hesitate before you let it down flat or did 

38 you just keep on walking? A. No; I took it easy. I took it slowly. 

Q. And you were able to put the flat part of your foot down first; is 

that it? A. That is right. 

Q. Would that make the ball or the sole of your shoe and the heel 
down at the same time; on the snow ? A. Well, I think that probably the 
heel might have gone down flat with the balance of my foot. I am not sure. 

Q. Now, you knew that you had to get your other foot on the ramp? 

A. Yes. 

Q. To complete the distance that you had to travel to the bottom part 
of the ramp, didn’t you ? A. That is right. 

Q. And when you lifted your leg up, that’s when you either were off 


I 

I 


39 


40 
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balance and fell; that is correct, isn’t it? A. That is| when I went do w n. 

Q. When you went down. But there was nothing to have prevented 
you from holding on to that rail/you walked along, as is indicated in this 
picture; correct ? A. On the left side of the walk. 

i 

Q. That is right. Now, your intention was to get onto the part here, 
the sidewalk which had not been covered—your intention was to get 
on that sidewalk and then continue to walk eastward on H Street; correct? 
A. Well, as I recall that ramp, looking at it afterward!, in the picture, 

I think that’s pretty near the end of the curb there. 

i 

Q. Pretty near the end. That is correct, Mr. Dougherty. Look 

I 

at it. The ramp is near the end of the curb. A. It is almost to the end, 

| 

and I would have gone across on the street there. 

Q. Just to go back again, just before you took that, we might call 
the fatal step, Mr. Dougherty—I know it was an accident and we are all 
sorry that you fell there, but I mean, before you took that step that caused 
you to fall, you looked down carefully ? A. That is right. 

Q. Did you hesitate? Before you took the step? j A. Yes. I am 
sure I hesitated. 

I 

Q. And then you put your foot down like that (indicating)? A. That 


is right. 

Q. And then you had a sufficient balance, did you not, to lift your 
left foot up ? A. That is right. 

Q. And that is when your foot went from under you? A. That is 

right. 

Q. But at the time you put your foot down you were conscious of the 
fact there was a decline there, just like the other two ramps that you had 

i 

traversed ? A. The snow on that east end ramp had not been disturbed 

i 

i 

like it had been on the others. i 

Q. Now, you say disturbed on the other. Had people been walking 
on the other ramp? A. Could have been. I don’t know whether it was 
the workmen in there or not. 

Q. So that some people could have been walking before you got on it? 
A. That is right. 
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Q. And likewise on the other end; correct? A. Yes. 

Q. Then two gentlemen helped you up. That is correct, isn’t it ? 

And later on I think two police officers came to the scene of the accident in 
a cruiser. Two officers came to the scene; two police officers did come 
on the scene? A. That is right. 

Q. Now, this accident happened, you say, about 8:20 a. m. ? A. 

41 Between 8:20 and 8:30. 

Q. Between 8:20 and 8:30. Correct. And you had left your house 
about what time ? A. About five minutes of eight. 

Q. Now, you noticed that the ground was sort of slippery and you 
knew it was wet, did you not? A. Yes, sir. 

Q. You knew that if you were not careful as you walked along, that 
you might slip and fall; you knew that, did you not ? A. Just like any 
wet snow will be, it is bound to be slippery. 

Q. And you knew as you walked along that walk from the beginning 
to the end, you knew it was a temporary walk; correct ? A. That is right. 

Q. And you knew that a construction job was going on in connection 
with that building; correct? A. Yes; that is right. 

Q. And you knew that if you did not exercise a greater degree of 
care, we might say, tha| you might exercise on walking on a dry sidewalk, 
you might fall; correct ? A. That is true. 

42 Q. And didn’t you realize, Mr. Dougherty, that these railings there, 
or this railing that was put up there, could have been of some assistance 
to you to walk along and keep your balance there ? A. The railing on the 
left side. 

Q. That is right. A. It would not to my opinion have anything to do 
with walking on the right side. 

Q. I understand, but if you had any difficulty navigating or walking, 
the railing was there for your assistance; right ? A. Well, I don’t know, 
bit it is always a habit of mine to walk on the right side of anything. 

Q. Now, when you went down this ramp, you were about four feet 
away from the railing, weren’t you; approximately four feet? A. Four 
feet, about, away. 
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Q. In other words, could you have reached over and touched it? 

A. I don't know whether I could have or not. 

i 

******* 

45 REDIRECT EXAMINATION 

BY MR. DOHERTY: 

Q. Mr. Dougherty, did you slip at all or fall at any time prior to 
the time that you came to this particular point that morning? A. No, sir. 

i 

Q. Did you slip at all, even ? A. No, sir. 

Q. Now, at the time that you fell, did your right foot slip from under 
you? Is that what what happened? A. My right foot went out from under 
me. As I lifted my left foot. 

Q. So that your body was practically in the air. You just were rely¬ 
ing on that one foot? A. That is right. 

Q. And that slipped. A. Yes. 

Q. Now, this—in between these two temporary walks, you have men¬ 
tioned some condition. 

Will you tell us a little more fully what that condition was, what was 
going on in that spot in between the two ? A. I knew that the break in the 
walk was used for trucks. It had the appearance of being, because that 

46 fence was open there. 

Q. Did you see any trucks around there or appearance of trucks 
going by ? A. I don't recall seeing any trucks there at that time. 

Q. Did you see any appearance of where they had gone back and 
forth over there ? A. I saw men working in there, back and forth in 
there; yes, sir. 

Q. That is when you went by there; when you went through? 

A. That is when I went by. 

Q. But there was no evidence there that you remember of trucks 

having gone back and forth in there ? A. No. 

******* 

238 (Open Court:) 

MR. DOHERTY: If your Honor please, I wish to offer in evidence 
at this time the blueprint which was filed by the Charles H. Tompkins 
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Company showing the application for a permit to erect the temporary walk 
on the south side of H Street between 14th and 13th Streets, and I am offer¬ 
ing that in evidence, if your Honor please. 

239 MR. SIRICA: No objection, if your Honor please. 

THE COURT: With no objection, it will be received. 

(Plaintiffs Exhibit marked No. 1 for identification, was received 

in evidence.) 

MR. DOHERTY: I am offering in evidence Plaintiffs Exhibit No. 2, 
'which shows the plat of the Wyatt Building, showing the building approxi¬ 
mately on the building line of the lot at 14th and H Streets, Northwest. 

THE COURT: With no objection, that will be received. 

MR. SIRICA: No objection. 

(Plaintiffs Exhibit marked No. 2 for identification, was received 
in evidence.) 

MR. DOHERTY: And I offer in evidence, if your Honor please, as 
Plaintiffs Exhibit No. 3, the application for a permit to erect the building, 
the Wyatt Building, at 14th and H Streets, Northwest, which was filed by 
Charles H. Tompkins Company under date of June 22, 1950. 

THE COURT: It will be received, with no objection. 

MR. SIRICA: No objection. 

(Plaintiffs Exhibit marked No. 3 for identification, was received in 
evidence.) 

240 MR. DOHERTY: I offer in evidence, the permit which was issued by 
the Superintendent of Permits for the District of Columbia, for the erec¬ 
tion of the building at 14th and H Streets, Northwest. 

THE COURT: With no objection, it will be received. 

MR. SIRICA: No objection. 

THE DEPUTY CLERK: Plaintiffs Exhibit No. 4. 

(Plaintiffs Exhibit No. 4, marked for identification, was received 
in evidence.) 

MR. DOHERTY: And I offer in evidence, if your Honor please, 
Plaintiff's Exhibit No. 5, which is the application for a permit to erect 
and maintain a temporary barricade and walkway for a period of 
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I 

j 

construction at above address, which was 777 14th Street, Northwest, 
and which is also known as the Wyatt Building. 

THE COURT: There being no objection, it will be received. 

MR. SIRICA: No objection. 

(Plaintiffs Exhibit No. 5, marked for identification, was received 
as evidence.) 

i 

MR. DOHERTY: I offer in evidence Plaintiffs Exhibit No. 6, the 
building permit which was issued by the District of Columbia to erect and 
maintain a temporary barricade and walkway for the period of the construe- 

241 tion, in accordance with the application that was made. 

THE COURT: With no objection, it will be received. 

MR. SIRICA: No objection. 

(Plaintiffs Exhibit No. 6, marked for identification, was received 

! 

in evidence.) 

MR. SIRICA: If your Honor please, maybe in order to save time in 
going through all these exhibits, counsel will stipulate, or it may be stipu¬ 
lated that Plaintiffs Exhibit No. 1 for identification is the blueprint or plan 
which was first submitted by the Charles Tompkins Company, to the 
Building Inspector’s Office, and that on examination of this blueprint Mr. 
Paul Green authorized the issuance of a permit to erect this temporary 
ramp which is in question in this case; that the permit was issued and sub¬ 
sequent to that time, after the work had been completed, sometime in July 

! 

or August, 1953, an Inspector went out and inspected the ramp or tempo¬ 
rary walk and found it to be erected in accordance with the permit and 
application, reported back that fact to Mr. Green, and that this Ramp 
or walk has been erected pursuant to the specifications in the application 
submitted by the defendant. 

THE COURT: That is a fact, is it, Mr. Doherty ^ 

MR. DOHERTY: If your Honor please. Plaintiffs No. 1 in evidence 

242 and Plaintiff’s No. 5 in evidence are connected. I understand that 
the No. 1 accompanied No. 5 in the application. 

I 

THE COURT: We have No. 5 in evidence. 


» 
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MR. DOHERTY: Yes, your Honor, but No. 5 is the application for 
a permit to erect this temporary walk. 

THE COURT: Yes, sir. 

MR. DOHERTY: And the blueprint which is Plaintiffs Exhibit No. 
1, accompanied the application which is referred to as Plaintiff T s Exhibit 
No. 5. 

THE COURT: Right, sir. That is a fact, isn’t it ? 

MR. SIRICA: Yes, sir. 

THE COURT: Now, Mr. Doherty, you didn’t hear my question put 
to you. You heard the statement of Mr. Sirica and you do so stipulate ? 

MR. DOHERTY: Yes, your Honor, that is correct. 

THE COURT: Ladies and gentlemen, by virtue of the stipulation of 
counsel that is evidence before you in the case for you to use in your de¬ 
termination of this case. I am referring to the statement made by Mr. 
Sirica, acquiesced in by Mr. Doherty. 

243 MR. DOHERTY: Is Doctor Kessler out there now ? 

THE COURT: You still have one other matter — the regulation. 

MR. DOHERTY: Yes, your Honor. I also offer in evidence, if 
your Honor please, the regulation upon which the plaintiff relies and may 
I read that to the jury, Article 304 ? 

THE COURT: Yes. For the purpose of the record, 304-04 entitled 
’’Passageway Through or Around Stored Material. ” 

MR. DOHERTY: Yes, your Honor. 

THE COURT: There is no objection, I understand. 

MR. SIRICA: No objection. 

MR. DOHERTY: This is one of the Building Regulations of the 
District of Columbia upon which the Plaintiff relies, and I will just read 
it to you now, and in the course of the argument make explanations about 
this at a later time. 
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i 

This regulation which is Article 304-04 of the Building Code of 

the District of Columbia refers to Tt Passageway through or around stored 

i 

material”: 

i 

”A width of not less than six feet must be kept clear on 
the sidewalks, but beyond such a passageway the sidewalk may 
be enclosed with a tight board fence and used under the same 
conditions as the roadway, provided no materials or rubbish 
are deposited or placed within two feet of any tree, and pro- 
244 vided there is no vault under the sidewalk. If any enclosing 
fence shall prevent passage on the sidewalk, there shall be 
constructed and maintained in good repair, and free from 

rubbish, dirt, and snow, a temporary plank sidewalk around 

i 

the same not less than six feet in width in the clear. " 

j 

* 4c 4c 4c 4c | * * 

MR. DOHERTY: I say I am not questioning the width of it. 

. i 

THE COURT: In other words, you do agree that the walk was six 

feet ? 

MR. DOHERTY: Yes, your Honor. 

i 

4c 4c 4c 4c * j * * 

246 THE COURT: No. As a matter of fact, everything that you 

have said has been recorded and I understand by stipulation it may be used 
as if it were in this case. 

MR. SIRICA: And if we have to refer to it, we can refer to that as 
having been admitted in this case. 

THE COURT: Yes. 

i 

4c 4c 4c 4c 4c 4c * 


JENNINGS A. SNYDER 

was called as a witness by and on behalf of the Plaintiff, and, being first 
duly sworn, was examined and testified as follows: 


49 





26 


DIRECT EXAMINATION 
BY MR. DOHERTY: 

Q. Your full name is Jennings A. Snyder ? A. That is right. 

Q. And where do you live, Mr. Snyder? A. I live at 5610 Durban 
Road, Bethesda. 

Q. Where are you employed ? A. Julius Garfinckel and Company. 
Q. In what capacity? A. Secretary and treasurer. 

Q. And how long have you been so employed? A. 31 years. Not 
in that capacity; but 31 years with the firm. 

Q. At Julius Garfinckel and Company ? A. That is right, sir. 

Q. And do you know Arial Dougherty ? 

50 A. I do. 

* * * * * * * 

51 Q. And will you tell the Court and jury what you did after you heard 
about this accident? A. Well, whoever called me and told me of the ac¬ 
cident said that he had — 

MR. SIRICA: I object to the conversation. 

THE COURT: You did get a call and then what, if anything, did you 
cb, sir ? You can’t tell what somebody told you, sir. 

THE WITNESS: All right. I decided to go up and see where he was 
hurt and what had caused this, and I walked up to the Wyatt Building and 
looked at the temporary sidewalk arrangement that was erected and saw 
feat on the ends of the ramp there was an incline; a ramp about probably 
eighteen or twenty inches that was sloping, and the street was still cov¬ 
ered with snow. 

At that time it was tracked down a little bit, but the snow had not 

been removed and I thought, well, gee, anyone stepping on that place— 
******* 

BY MR. DOHERTY: 

Q. Mr. Snyder, approximately how much snow would you say had 
fallen that morning prior to the time that you arrived up near the Wyatt 
Building? A. Three or four inches. 
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Q. And can you tell us approximately how much snow was on the 
temporary walk that was on the south side of H Street next to the Wyatt 
Building ? A. Well, with the exception of where it was tramped down I 
would say there was three or four inches of snow. 

. I 

i 

Q. Was there any evidence that there was sand oA that walk at the 

. 

time that you arrived there ? A. I did not see any sand. 

Q. Was there any evidence that there was snow oh the sides that 

| 

had been swept off or shoveled off at some particular place and left to 

. 

the side of the walk? A. No. 

Q. Now, did you notice the entrance where die sidewalk started 
to go down to the street or where the part of the walk started up 
from the street ? Did you notice whether there was any accumulation of 
snow at those particular places ? A. Yes, there was. ! 

Q. Can you tell us what you saw at that place ? A. Well, I saw 
this board ramp that joined the elevated part of the platform with the sur- 

i 

face of the street; and it was a sloping ramp that was obviously slippery. 
MR. SIRICA: What is that? j 

THE WITNESS: I say it was a sloping ramp, obviously slippery. 
MR. SIRICA: I object to that last statement. I think he said ob¬ 
viously slippery. Is that what you said? 

THE WITNESS: That is right. 

MR. SIRICA: I move that be stricken out. 

I 

MR. DOHERTY: I object to that being stricken out. 

THE COURT: Did you make any test of it, sir ? 

THE WITNESS: No. I don’t think I tried that, because I might have 
ended up in the hospital, too. 

THE COURT: You didn’t try it. 

BY MR. DOHERTY: 

Q. As you came down this ramp off the walk, was there any inch- 
cation that any snow had ever been removed from the time it had started 
snowing there ? 

MR. SIRICA: Just a minute. Mr. Doherty, that calls, again, for 
a conclusion, whether any snow— 
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THE COURT: I think he has answered the question, Mr. Doherty. 

MR. SIRICA: I think he has. 

BY MR. DOHERTY: 

Q. How long did you stay up there, Mr. Snyder? A. Only long 
enough to see what the situation was, and satisfy my curiousity as to what 
he had allegedly fallen over. 

Q. Was there anyone out there on that temporary walk cleaning off 

snow or doing anything on the walk when you arrived there ? A. No. 

******* 

57 CROSS EXAMINATION 

BY MR. SIRICA: 

Q. Mr. Snyder, you received a call some time after 9:30 a. m. the 
morning of this accident; correct? A. Yes, sir. 

Q. And approximately how long was it before you left your office to 
go up to 14th and H Street? A. Must have been a matter of just a few 
minutes, because I went very soon after I got the call. 

Q. Would you say you got to 14th and H by ten o’clock? A. Yes. 

Q. As you went out and as you were walking up the streets what did 
you observe in so far as the weather conditions were concerned? A. Well, 

58 there was three or four inches of snow but I don't know whether it 
was still snowing or not 

Q. Did you measure the snow? Did you take a ruler and stick it down 
in the snow ? A. No, sir. 

Q. Did you call the Weather Bureau to find out what the depth of the 
snow was that morning ? A. No, sir. 

Q. If I told you that the Weather Bureau reports would show that 
the snow was not much over two inches at 11 a. m., would you disagree 
^ith that? A. No. I couldn't disagree with it. 

Q. Do you know how long the snow had been falling prior to the acci¬ 
dent? A. No, I don't. 

Q. What time did you leave your home that morning, Mr. Snyder? 

A. Well, I imagine I left about ten minutes of 9. 

Q. And you drove in, did you not? A. I think so. 
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Q. And you had to be careful while you drove your car, because 
you knew the roads were slippery, didn't you, as a result of the snow? 

59 A. I presume so. I don't remember now. 

Q. I mean, you presume that they were not in a natural condition, 

i 

I at least ? A. That is right. 

Q. And when you walked along the streets you were careful, were 
you not ? A. Yes, sir. ! 

Q. So you wouldn't fall? A. Yes, sir. 

Q. And you knew that you couldn't walk as easily and with not as 

! much hazard as you could on a normal day; correct ? A. Correct. 

Q. When you stepped off the curb I assume you looked down and 
you saw what you were stepping onto; correct ? That is right, isn't it ? 

A. I assume so. 

Q. And as you walked up 14th Street you observed conditions were 
pretty hazardous, did you not ? A. That is right. 

I 

Q. And you saw snow on the streetcar platform, didn't you? As 
you were walking up 14th just above G Street? A. I don’t remember 
whether I saw snow on the street car platform. 

60 Q. You saw snow on the sidewalks on both sides of 14th Street, did 
you not ? And when you got to 14th and H, you saw this temporary ramp 
or fence that was built there. 

I will show you a picture that has been offered and received in evi¬ 
dence, Mr. Snyder, marked Plaintiffs Exhibit Number 11, and ask you to 
look at the scene therein depicted and state whether or not that is die 
fence and ramp you saw, minus, of course, the snow on the ground. A. 
That is the one, yes. 

Q. And also this is the picture showing the east end of die ramp 
where Mr. Dougherty fell ? A. Yes. 

Q. Now, as you traverse this ramp yourself, as you walk from the 
west end, you noticed when you were on the first section here as you were 
going down onto the street itself, there was a ramp; correct? A. Yes, 
sir. 

Q. And you were careful when you walked down that ramp, were 
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you not ? A. I suppose I was. Actually, after this period of time, I 
couldn't be too positive of that part. 

Q. There was snow on that ramp; correct? A. Yes. 

61 Q. And there was snow in the street that it lit onto; correct ? 

A. Right. 

Q. And then you walked up another ramp just on the other side of 
it to get onto the ramp on which Mr. Dougherty fell ? A. That is right. 

Q. And you didn't have any trouble walking on that ramp, did you? 
A. No. sir. 

Q. Did you hold onto the railings to the left there ? A. I imagine I 
dd. 

Q. You think you did. And then did you go down the ramp on the 
east end ? A. Yes. I traversed the whole thing. 

Q. There was snow there, too? A. Snow; yes; there was snow 
all the way across. 

Q. Because it had been snowing steadily since that morning. As 
a matter of fact, it was the first snow of the year, wasn't it A. I don't 
remember that. 

62 Q. And when you went down the ramp on the east end you didn't 
fall, did you ? A. No, sir. 

Q. You were looking down, were you not, where you were walking? 
That is correct, isn't it? A. Yes; that is right. 

Q. And you didn't notice any piled snow or anything to the left out 
in the street, did you? A. No, sir. 

Q. As a matter of fact, it was rather slushy, wasn't it? Automo¬ 
biles were travelling east and west on H Street ? A. I don't recall that 
f was slushy. 

Q. You have no way, of course, of telling how many hundreds of 
automobiles might have been driven in an easterly direction on H Street 
near that ramp before you got there, do you? A. No. 

Q. Or how close those automobiles might have been driven to that 
ramp; correct ? A. No, I don’t remember that. 
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Q. And whether those automobiles —we will assume there were a 
great many, being driven by people in the District—whether they had 
patted down or mashed down or tracked down the snow—correct ? 

63 THE COURT: What are we talking about now, Mr. Sirica—the 

street? 

MR. SIRICA: Out in the street; that is correct. | 

BY MR. SIRICA: 

i 

Q. What was the condition of the street adjacent to the platform, 
Mr. Snyder ? A. Well, I am sure there were tracks in the street but 
since my objective in going there was simply to see this place where 

i 

Mr. Dougherty had fallen perhaps I didn't pay as much attention to the 

I 

street as I did to the walk. 

Q. Did you take and kick any of the snow away to determine whe¬ 
ther there was any sand underneath it on the platform? A. No. 

i 

Q. You didn't do that so that you have no way of telling whether 

I 

there was or was not; correct ? A. I think I would have known if there 
were sand there. 

i 

Q. But if you had kicked the snow away and there was sand under- 

i 

neath the snow which had fallen freshly since the time of the accident— 
THE COURT: He said he didn't do it. 

MR. SIRICA: He didn't do it. He didn't see that. I think that is 

all, Mr. Snyder. ! 

* * * * * * * 

81 THE COURT: Let me ask you: You are not contending that these 

people are insurers of this man, are you, Mr. Doherty ? 

MR. SIRICA: That is another point I was going to make. We are 
not insurers of the safety of pedestrians. 

MR. DOHERTY: But I am saying that the regulation requires them 

i 

to keep that boardwalk, the temporary walk, free of— 

I 

THE COURT: Reasonably. 

MR. DOHERTY: No; nothing reasonably in this at alL And the rea 
son for it is this— 

THE COURT: Well, you will have to educate me on that, because— 
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MR. DOHERTY: WeU, it is made for the safety of the people. 

82 THE COURT: Then you are saying they are insurers ? 

MR. DOHERTY: No, I don't say that. But I say this, further: That 
they had to keep that clear of snow, and no matter how they did it, because 
the regulation required it. And for this reason, Judge: The normal side¬ 
walk where the District would take care of it, it is rougher and you don’t 
slip as easy as you would on a wooden walk, a temporary walk that is made 
there, and that is made and put up there under the regulation that it must 
be kept free—not reasonably free—it says "Free from dirt, rubbish and 
snow." 

THE COURT: I am very much interested in this point because I 
certainly didn’t expect that you would construe that regulation to make them 
an insurer. 

MR. DOHERTY: Well, I don’t say that at all. Now you are going 
too far when you say "insurer. ’’ 

THE COURT: I am glad I am, because I don’t think it does make 
them an insurer. 

MR. DOHERTY: No; and I don’t either, but there are certain things 
r they have to do, and they have to have that done, and one of those things— 
and then there is the question—I have a couple of cases, if your Honor 
please—one in 26 Appeals and one in 42 Appeals. Would you like them ? 

83 THE COURT: I will read them; sure. Give them to me so I can read 
them. 

MR. DOHERTY: Clements v. Potomac Electric Company, 26 
Appeals D. C. 482. It starts at 498. One thing it says, at page 500— 

THE COURT: Is that what you are interested in? 

MR. DOHERTY: Yes. That is part of it. It goes into the question 
of proximate cause. That is the whole thing. The thing was the failure 
to maintain or take the snow off; was this the proximate cause of the acci¬ 
dent. 

THE COURT: Well, I agree with you. You are going to have to 
lave proximate cause, too, but where my difficulty is, is this: Are you 
saying that they have to keep it absolutely clear of snow? 
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I 

MR. DOHERTY: It says free fromit, the regulation does. 

THE COURT: In other words, if they came out there every five 
minutes and cleaned it off and if somebody came in during this five min¬ 
utes and there was some snow on there, that that would make them liable ? 

84 MR. DOHERTY: That is why I wanted the roof business, if your 
Honor please. 

THE COURT: What? ! 

i 

MR. DOHERTY: In that other regulation I referred to, it talks 
about—you can take that into consideration, too—a watertight thing. 

Now, it won’t be unreasonable for them to have ai canvas cover or 

i 

something over that in the event it was raining or snowing or something 
like that, or dirt was coming down from some source other than there. 

They could keep some kind of thing without much difficulty to keep 
that off of there. 

THE COURT: Go back to what I originally said to you. In other 
words, you are saying that if they didn't keep the snow off every minute 
of time, and there was an interval of, say—let's make it as absurd as 
we can—one minute—when they weren't cleaning it off, and as a conse- 
quence there was some snow there; Do you think they v^ould be liable in 
that case ? 

MR. DOHERTY: If the fall was proximately caused by the condition 
brought about by the snow being there. 

THE COURT: Have you anything that will help me on that ? 

MR. DOHERTY: Then there is the case of Harrison v. Davis, 42 

85 Appeals D. C. 255, starting at 281. | 

THE COURT: Are these cases going to help me on this thing I 
am talking about ? 

MR. DOHERTY: I think so, if your Honor please. Then there is the 

i 

I 

case— 

THE COURT: Doesn't that make them an insurer against snow? 

MR. DOHERTY: No, indeed. 

MR. SIRICA: It certainly does. 

i 

i 

i 

i 

i 

i 

i 
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MR. DOHERTY: No more than if anyone is required to do a certain 
thing. Now, in this particular case, the first one I gave you, that was 
the question of where the electric light people had to keep their wires 
fixed with a certain amount of tape or something on them, and they didn't, 
and it goes into it and tells there was a regulation which required it, and 
that is that. 

It isn't a question of whether it was there for a minute or a day or a 
year. That goes into that, too. 

THE COURT: All right. I will read them. 

* * * * * * * 

90 ZEB WISE 

i 

was called as a witness by and on behalf of the Defendant, and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. SIRICA: 

♦ * * * * * * 

91 Q. Have you been employed by the Tompkins Construction Company 
for some time ? A. I worked with them regular for about six years. 

Q. Been working about six years for that company? A. Regular; 
that is right. 

Q. What kind of work have you been doing? A. Just laboring 
work. Sometimes concrete, carpenter's helper; all such like that. 

Q. And that is on various buildings or projects that they are doing 
w>rk under the District; correct ? A. Ri ght. 

i 

Q. Who was your immediate foreman ? Did you have someone you 
were working under during the early part of November of 1953? A. 

Mr. Cliff Ball. 

Q. And how long had you been working with Mr. Ball—prior to this 
snow I mean. A. I couldn't offhand tell you. Something like close to 
a couple of months; maybe longer than that. 

i 

Q. And were you doing some work on the Wyatt Building, 15th and 
H, during November — 

THE COURT: 14th and H, Mr. Sirica. 
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MR. SIRICA: 14th; yes. I am sorry, Your Honor. 

92 THE WITNESS: Sure. 

! 

BY MR. SIRICA: 

Q. At 14th and H during the month of November of 1953 ? A. That 
is right. 

* * * * * i* * 

I 

93 Q. You remember when you arrived at the Wyatt Building about 
7:30 a. m. that morning? A. Sure. I guess it was around about 7:15 

I 

when I arrived at the Wyatt Building. 

Q. And you knew there was a temporary ramp of walkway built on 
H Street, did you not? A. Sure. 

Q. I will show you these two pictures and just ask you to look at them 
and state whether or not that was the same ramp or walk that was there 
on the morning of the snow when you arrived there. A* That is. 

Q. Now I want you to tell the Court and jury—look at the jury and 
tell the Court and jury in your own words what you did from the time you 
got to work that morning until you were ready to go home that afternoon. 

94 A. Well, when I got to work that morning I goes up in the building 

i 

where I work and changed my clothes, my work clothes; and directly after 
I got there, my boss come in and he told me, he said, T 1 got a job for 

i 

you the first thing this morning. " 

Q. What was that ? A. C learning off that walkway and putting sand 
down there. 

Q. What did you do? A. 7:30—that was my job. j I went out, taken 
me a shovel, shovelled the snow off and throwed it out in the street, and 
sand. 

Q. And which part of the walk did you work on, do you remember ? 
There are two sections there—one closer to 13th and one close to 14th. 

I 

A. I worked this on 14th Street. j 

Q. You worked on the first section there, near 14th? A. Near 14th. 

i 

Q. Did anybody else work on the second section nearer to 13th Street? 
A. That was a boy out there working there. His name was Roy Giles. 

Q. And he is outside now; correct? A. That is right. 
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95 Q. Describe to the Court and jury just what you did in so far as the 
first section was concerned, how you cleaned the snow off and what you 
did. A. I taken a shovel and shovelled the snow off, throwed it out in 
fee streets. 

Q. How much snow was on the platform, do you remember, in 
inches ? A. I would say it was around about an inch or inch and a half; 
something like that. 

Q. When you shovelled it out into the street, did it cause any pile 
to accumulate in the street? A. It wasn’t heavy enough for that and 
traffic was running around there. If it had, it would have scattered be¬ 
cause you couldn’t pile it up. 

Q. Wasn’t enough to notice out in the street; right? A. Wasn’t 
enough to notice. 

Q. 1 assume you cleaned the whole walk and the ramp; correct ? 

A. That is right. 

Q. Now, did you put any sand on it after you cleaned it? A. I did. 

Q. And what part of the ramp did you put sand on? A. Well, I 
started out there and came right on until I met Roy, throwing sand, and 

96 also that is the way we cleaned. I met him. See, I started and we 
headed to 14th, see ? 

Q. Now, did you later that morning; that is, before noon; did you 
have occasion to again clean that walk? A. I did. 

Q. Was that — about what time ? A. I would say around about 
ten or 10:30; something like that. 

Q. And what did you do on that occasion? A. I put more sand out. 

Q. You put more sand down ? A. I did. 

Q. Did the walk need cleaning—I mean of the snow or anything like 
that? A. Well, as far as my remembrance, I think it was snowing all 
that morning, see, and we had to keep it clear so people could travel. 

Q. I see. And you put sand or gravel on again—before noon? 

A. No gravel; just building sand. 

Q. And how about after noon? Did you do any work on it that after¬ 
noon ? A. Well, in the afternoon I didn’t put no more on there, but this 
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other boy, he went out to clear it hisself, see ? I didn't go out there after 

97 the afternoon. I just only worked on it twice that day, and that was 
in the morning. 

i 

Q. Now, this work took about a half hour all together; is that cor- 
rect? About 7:30 to about 8:00 o'clock? A. Something to around about 
eight when I finished up. 

MR. SIRICA: Nothing further. 

CROSS EXAMINATION 
BY MR. DOHERTY: 

Q. When did you last talk to anyone about this accident, about any¬ 
one falling up there on H Street on November 6th, 1953|? A. You say when 
did I last talk to anybody about it? 

Q. Yes. Do you remember any accident on that day? A. Well, 

I heard them say that a man fell that day, but they didn't say whether 
he got hurt or not, see ? I didn't see the man fall. 

Q. Who told you that this man had fallen ? A. It was somebody in 
the building talking. I couldn't offhand tell you directly who it was. 

l 

Q. Do you have any idea what time of day it was that you found out 
about it ? A. I sure couldn't. 

Q. Well, was it before you cleaned off the walk or afterwards? 

98 A. Oh, after I cleaned off the walk. 

Q. How long afterwards ? A. I couldn't tell you because I don't 
remember that far back on it. 

I 

Q. Now, did anyone ever ask you to sign a statement as to the facts, 

that you had cleaned off this sidewalk? A. Not as I know of. 

| 

Q. Now, did you talk to anybody after that November 6, 1953, about 
this person falling? A. No, sir. 

Q. Haven't talked to anybody up until this present time about it? 

A. Sure haven't; any more than I was speaking— 

MR. SIRICA: Talked to the lawyer, though ? 

THE WITNESS: The lawyer, I was speaking to the lawyer Friday. 

BY MR. DOHERTY: 

Q. You talked to the lawyer last Friday? A. That is right. 
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Q. And did you see any signed statement of yours at that time ? A. 

I couldn't tell you whether I seen no statements or not. I know I was talking 
to the lawyer. 

99 Q. And did you remember exactly what had occurred on November 
6, 1953 when you talked to him the other day? A. No, sir, I didn't. 

Q. Well, how is it you remember it so well about just what you did 
about cleaning off the walk and which one you cleaned off? A. After they 
brought it back to the date I can remember cleaning off the walk. I can 
remember that. But anything like that, why, if I don't have no attach to it, 
well, I just can't keep that in remembrance. 

Q. After you talked about it you remembered everything you did and 
just when you did it; is that right? A. That is right. 

Q. Do you remember any policeman coming up there and talking to 
you while you were working ? A. No police didn't talk to me while I was 
working. 

Q. Did you see any police there at all? A. There was a police 
over there in the intersection, 14th and H. 

Q. Was your boss, Mr. Ball, out there all the time that you were 
cleaning this off ? A. No, sir. 

Q. Was he out there at all during any part of it? A. I don't re* 
member seeing him out there. 

100 Q. If he was out there, would you have seen him? A. If he had 
come anywhere where I was, because, see, we got a gate, and inside of 
this place here where we goes in, that’s where all our tools at, see ? He 
could have been out there and been in there, but I don't remember him 
being out where I is. 

Q. He told you when you first came there that morning to clean that 

i 

snow off ? A. That is right. 

Q. And put sand down ? A. He certainly did. 

Q. And did you put the sand down, too ? A. I did. I put sand on. 

Q. And just the two of you were out there working? A. That is 
right. Won't but two laborers there. 

Q. Working on the job? A. Working on that job. 
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i 


Q. And what else did you do during that day besides clean the side¬ 
walks off? A. Oh, we was repairing the fourth floor, the last floor in 

i 

the Wyatt Building. That is where our job was up there on the inside, see ? 
And I cleared off the snow and went on upstairs where I was supposed to 
be working at. 

Q. And when did you finish cleaning off the snow off die sidewalk 

I 

101 that morning? A. I would say around about—I finished up around 

i 

about 8 o'clock. 

Q. Did you stay outside after you did it ? A. No, sir. Went on 
upstairs and went to work. 

Q. And what kind of work were you doing up there ? A. Oh, just 
waiting on carpenters, carpenter helpers. 

Q. What time did you go out there again to do this work? A. I 
would say around about ten o'clock. 

Q. And did you see any police officers out there at that time? A. 

i 

I did not. 

Q. Did you see Mr. Ball, your boss, out there ? A. Oh, I guess he 
had been out there. I didn't see him out there when I went out there. 

Q. Well, where was he when he told you to go out and clean it the 

i 

i 

second time ? A. Inside the building. 

Q. He was inside the building? A. That is right 
Q. And he told you to go out and clean it ? A. That is right That 
was before work time. He told me, he said, '1 got a job for you the first 

time", and he said, 'When you go to work I want you to go out there and 

r 

clear that snow off that sidewalk. " 

Q. I am talking about the second time now. A. Oh. The second 

i 

time. Oh,, he told me to go back and clear it off. He wajs on file inside 

i 

when he told me. 

Q. And he stayed on the inside ? A. Oh, he didn't stay in there 

i 

all day. He back and forwards out of the building all day. 

Q. And did Mr. Ball go out there at all while you were out there 
working? A. I don't remember him being out there no time while I was 

i 

out there working. 


i 
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Q. Now, when he told you the second time to do this work, where 
were youthen when he told you? A. He come upstairs where I was work¬ 
ing on the last floor. 

Q. And is that the 13th floor of the building? A. I guess it is 
around the 13th. 13th or 14th. 13th floor I think. That was the last 
floor. 

Q. And at the time that he talked to you then, whatever time it 
was the second time you went out to clean it, you hadn T t heard at that 
time that somebody had fallen and was injured ? A. I can't remember. 

If I had, I can't remember it. But I heard it some time in the course of 
the morning that somebody fell out there on the sidewalk. 

103 Q. And you don't know who you heard it from? A. Beg your par¬ 
don? 


Q. And you don't know who told you that? A. I sure don't. 

Q. Was it one of the people that you were working with? A. Oh, 
they was some electricity mens up there, and a couple of bunches of other 
peoples working on the job, working up there, but they wasn't employed 
with the company I am working with. Electricity mens, and I think floor 
mens was up there; and I don't know which one said that somebody had 
fell out there, but I know it was spoken in the building. 

Q. But you remember distinctly taking that snow in your shovel— 
did you use a shovel or broom, or what? A. I used a shovel. 

Q. Did you use a broom out there at all? A. Couldn't use no broom, 
because there was a board down there. You couldn't use no broom to 
sweep it off, if you had to, — it would still be on the sidewalk; you had 
to throw it off. 

Q. So you didn't use a broom; you used a shovel entirely? A. That 
is right. 

Q. Was that wood slippery underneath when you took the snow off? 

104 A. How is that? 


Q. Was the wood slippery, the plankway, the planks that you were 
walking on? Were they slippery? A. I can't remember whether they 
were slippery or no, but I knowed if that snow had stuck on there, it had 
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to be slippery some, but how much I couldn't think about it that far off¬ 
hand. 

Q. Who told you to put the sand down? A. Ur. Cliff Ball. 

Q. And was the sand put on there because it was slippery ? A. I 
guess he put it down there to keep anybody from slipping. 

j 

Q. Where did they keep these tools that you uhed to clean off the 

walk? A. Inside of this panel fence. Inside of that place there. That's 

1 

where we had our tools stored, in there. 

Q. You had a storage room there ? A. Oh, ye had a box, a large 
tool box. 

Q. And where was the sand kept? A. Kept right side of the box 

I 

there in sacks. 

Q. And what was the sand for ? A. To mix concrete. 

105 Q. Were you still mixing concrete on that job? A. Well, see, 

i 

we has holes to patch; something like holes to patch, | and we keep con- 

i 

Crete there to make concrete to patch holes, such like that. 

Q. Do you remember how often you cleaned off that sidewalk there 
that day? A. I remember how often I cleaned if off but I don't know who 
cleaned it off— | 

i 

Q. No, but I mean you; just you. A. That is right. 

Q. Just once, or twice ? A. I cleaned it off twice. 

Q. And they were both in the morning? A. That is right. But it 

i 

was cleaned off in the afternoon, but Boy, he seen about it in the afternoon- 
I didn't go back down there, because I was busy upstairs. 

Q. What were you doing up there ? A. Waiting on some carpenters. 
Q. Doing what? A. We was doing first one thing and then another. 
Hanging doors and things like that. 

Q. When you came to work the next day, on the 7th of November, 

did you go to work on the 7th of November ? A. Sure; I guess I did; went 

i 

back the next day. 

j 

Q. Did you clean the snow off the sidewalk the following day? A. 
Oh, yes; cleaned it off every day when it was anything like that, when the 
snow was on the ramp. 


106 



42 


Q. Do you remember when you had done it prior to that time ? 

A. I sure couldn’t tell you. 

Q. Did you see any snow out there on November the 7th? A. I 
can’t remember. 

Q. You don’t remember that at all? A. I don’t remember. 

Q. Did Mr. Ball ever tell you that the policeman had talked to him 
about the situation? A. He sure did not. 

Q. Are you certain that you haven’t talked to anybody about snow 
being on there, and shoveling off the snow on that sidewalk, since Novem¬ 
ber 6, 1953, and last Friday? A. No I don’t remember. 

Q. You don’t remember it at all? Didn’t anyone ever get a state¬ 
ment from you in between that time ? A. No, sir. 

Q. Did you ever sign a statement ? A. If I do, I don’t remember 
107 signing a statement. As far back as that, I can’t keep no remem¬ 
brance of nothing like that either way. 

Q. When Mr. Sirica talked to you last Friday, didn’t he refer to 
some statement that he had? A. Last Friday? You mean the lawyer? 

Q. Yes; the lawyer. This gentleman here, or whoever talked to 
you about it. A. Oh, yes. 

Q. He had a statement, did he not ? A. He said something about 
a statement — 

MR. SIRICA: Mr. Doherty, I am perfectly willing to show you the 
statement and have it read to the jury if you have no objection. 

I had just as soon show it to you and have you read it. Of course 
I showed him the statement. Providing you read it to the jury, I mean. 

BY MR. DOHERTY: 

Q. Now that he says that, do you remember when it was that you 
gave that statement ? A. Last Friday is when I talked with him. 

Q. That is the only time you gave him a statement? A. That is 

V. 

the only time I talked with the lawyer. 

Q. This statement that he referred to. Do you remember when you 
gave that — 


108 


43 


MR. SIRICA: If your Honor please, may we approach the bench? 

I want to show your Honor something. 

THE COURT: Yes, sir. 

(Bench Conference:) 

! 

MR. SIRICA: I just want to make the record and put Mr. Doherty on 
notice, that we are now getting close to a situation which will develop like 
the other day. I have put this witness on notice that he is not to mention 

the word "insurance." If he is asked about the statement, he can say it. 

I 

I am not showing you that, Mr. Doherty, unless you will read it to 
the jury. That is my statement. Just a minute— 

MR. DOHERTY: Okay. * j 

MR. SIRICA: —I want to make the showing to the court now— 

THE COURT: Before we go any further, do you say that this state- 
ment is not available to him ? 

MR. SIRICA: Unless he reads it to the jury. It is part of our work 
records. Your Honor. 

THE COURT: You mean this is what you yoursefr made ? 

MR. SIRICA: An adjuster made it as a result of what this man told 
109 him, see? 

! 

THE COURT: I think that puts it in a different situation, then. 

MR. SIRICA: I don T t think he can bring out the word, "insurance". 
THE COURT: Yes, sir. ’'Insurance adjuster" ? 

MR. SIRICA: I don’t think so. I think it will get close to a mistrial. 
THE COURT: You are not going to use this man, the adjuster ? 

MR. SIRICA: No, sir; of course not 

THE COURT: Do you want him to have this statement or not ? 

MR. SIRICA: No. I object to him having it. 

MR. DOHERTY: The only thing I want is the date, if your Honor 
please. 

THE COURT: Will you give him a date ? 

MR. SIRICA: Let me see if I have a date on there. 

MR. DOHERTY: January 6, 1956. 

MR. SIRICA: I don’t know if it has a date. 

i 

i 
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MR. DOHERTY: It is on the other side. 

MEL SIRICA: Yes. January 6, 1956. That is the date. 

110 THE COURT: When what? 

MR. DOHERTY: When he signed the statement. 

MR. SIRICA: January 6, 1956. 

THE COURT: You will certainly say that he did sign the statement ? 

MR. SIRICA: Yes; that is right. 

THE COURT: That is all you want ? 

MR. DOHERTY: Yes. 

THE COURT: We don’t have to go further. 

MR. SIRICA: That is right 
(Open Court:) 

BY MR. DOHERTY: 

Q. That was on January 6, 1956, which was a week ago Friday, that 
was the time that you signed that statement that you gave to counsel, the 
attorney ? 

A week ago last Friday. Wasn’t that the day that you signed the 
statement? A. On Friday? 

THE COURT: Friday a week ago was on the 6th. 

THE WITNESS: Oh, that is right. 

BY MR. DOHERTY: 

Q. Now, between November 6, 1953 and January 6, 1956, you talked 
to no one whatever about this snow business on this temporary walk; is that 
correct ? A. I ain’t talked to nobody about that; only when I talked to the 
*** lawyer about it, and he showed me that statement. I haven’t talked with 
anybody or mentioned nothing about the snow. 

Q. And after talking to these lawyers you made the statement; is 
that right? A. That is right. 

Q. And you remembered everything that was said and what happened 
back on November 6, 1953? A. That is right. 

Q. You remember that ? A. That is right. 

Q. The only thing you really remember distinctly is the fact that there 
was snow and that you shoveled it off about 7:30? A. That is right. 
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Q. That is the only thing you do remember, isn’t it ? A. That is 
the only thing that I can remember about, you know, any accident or any¬ 
body falling. I can’t remember nothing about nobody falling. They said 
he fell. I don't know whether they fell or no, because l| didn’t see it. 

i 

Q. But you don’t know what other work you did that day either, 
do you? A. I sure don’t. Besides cleaning off that show, I don’t know 

112 what sort of other work I do. I does most every kind of thing around 
there. But just offhanded I wouldn't know. 

MR. SIRICA: Just one or two questions, Your Honor. 

REDIRECT EXAMINATION 
BY MR. SIRICA: 

Q. You connect the cleaning of the snow back in November 1953 with 
the incident where somebody told you about a man had fallen; is that cor¬ 
rect? A. Yes, sir. 

Q. That was the same day; correct? A. That is right. 

Q. Now, you spoke about shoveling some snow and throwing it out 
in the street. You said there was a board? A. A board right down there 
at the bottom. 

Q. This board is shown on the bottom here of the picture ? A. That 
is right. 

Q. About six inches high ? A. That is right. 

Q. Although this was shown on the second section, there was a simi¬ 
lar board on the first section; correct ? A. That is 

113 Q. And you had to pick the snow up with the shovel and throw it 
through that space ? A. That is right. 

Q. And that made the snow go out in the street? A. That is right. 

******* 

THE COURT: How did you throw the snow out if you did throw it 

out? 

I 

THE WITNESS: There was some railings up there and I had to 

throw it between the railings, right out in the streets. 

* * * * * * * 
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114 CLARENCE A. WOOLUM 

was called as a witness by and on behalf of the Defendant, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. SIRICA: 

Q. Will you kindly for the record and the Court and jury state your 
full name ? A. My name is Clarence A. Woolum. 

Q. Mr. Woolum, what is your occupation ? A. I am a meteorologist 
for the United States Weather Bureau. 

Q. And you have been engaged in that occupation for how long ? 

A, For nearly nineteen years. 

. ******* 

115 Q. And have you brought with you, pursuant to a subpoena duces 
tecum, the Weather Bureau reports for Washington and this area for No¬ 
vember 5, 1953? A. Yes, I have. 

* * * * * * * 

, Q. And tell us what, generally, was the condition of the weather in 

Washington for the day prior to this November 6, 1953, and up to mid¬ 
night. A. On the date of November 5, for observations taken at Wash¬ 
ington National Airport, the day was characterized as cloudy. The visi¬ 
bility for that day was well above ten miles for all of the day. There was 
no weather, as such. By that, I mean no precipitation reported. The 

* 116 winds were mostly from a northerly quadrant, ranging from ten to 
about twenty miles per hour. 

Q. What was the temperature ? How did that vary ? A. The range 
of temperature was from a low of 38 to a maximum of 48 by this date. 

Q. Now, that takes from, I take it, the early part of the day; that 
is, November 5; up until, say midnight. Is that correct ? A. Well, this 
starts at midnight and ends at midnight; yes, sir; for each day. 

Q. Will you refer to your record starting at midnight for the day of 
November the 6th, 1953? 

THE COURT: You mean right after midnight of the 5th ? 

MR. SIRICA: Right after midnight of the 5th; yes, Your Honor. 


i 
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BY MR. SIRICA: 

Q. And tell us what the weather was according to your records. 

A. Well, in general the same weather continued until 3:59 a. m., or 
rather until 4:28 a. m. of the morning of the 6th. 

Q. Let me see if I can follow along with you— A. At that time 
we had light snow showers beginning. 

117 Q. Where is that? Excuse me, but I have a copy of your record 
here. Where are you now ? I want to follow along. AJ On 4:28. 

Q. That is 4:28 a. m. ? A. That is right. 

Q. The morning of the 6th. The symbol of S. W.: What does that 
mean ? A. That means snow showers. And the minus after it means 
light showers. 

Q. And up to that time we had no light snow showers at all; that is 
correct, isn’t it ? A. That is correct; yes. 

• j 

Q. Would you go right on and go right on beyond that and tell us 
what the conditions were ? A. Well, if you want to enumerate the various 
observations—do you wish that? 

i 

Q. Yes; that is right; the same as I have here. | A. I see, sir. 

At 4:59 we reported a visibility reduction from ten miles, the previous 
hour, to 4, with light snow. The winds being north-northeast, 20 miles 
per hour with gusts to 30. At 5:27 a. m. the sky was overcast, visibility 
three miles, light snow was occurring. Would you like the temperature in 

118 here? j 

Q. Yes. We might as well. A. The temperature was 33. The 
wind north-northeast, 18, with gusts to 26 miles per hour. At 5:23 a. m. — 
5:33 a. m., the sky was overcast, visibility two miles, light snow, wind 
north-northeast 17 miles per hour with gusts to 25 miles per hour. 

At 5:59 a. m. sky overcast, visibility one and a half miles, light snow, 
wind north-northeast, nineteen miles per hour, with gusts to 26. At 
6:28 a. m. overcast skies, visibility continued at one and one-half with 
light snow; temperature 32, wind north-northeast 20, with gusts to 27. 

Q. What do you mean by gusts at 27 ? A. Well, a gust is the in¬ 
stantaneous velocity, a peak velocity registered for just a moment of time. 
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Q. Is that a pretty good gust of wind, 27 miles an hour ? A. Well, 
I might—if the Court pleases—indicate that we have had 98 out there 
during Hurricane Hazel. 27 is of a rather frequent occurrence. 

Q. All right. A. At 06371 believe is the next, sky overcast, vis¬ 
ibility one and one-fourth miles with light snow, wind north-northeast 20, 
119-120 with gusts to 29. 

At 0655, overcast sky, one-half mile visibility, and moderate snow. 
By that I mean that the intensity of the snow had increased. 

THE COURT: 60 what, sir ? 

THE WITNESS: At 6:55 a.m. 

THE COURT: Right 

THE WITNESS: The wind at that time being north-northeast 18, 
with gusts to 29. 

At 0709, or 7:09 a. m., sky overcast, visibility reduced to three- 
eighths of a mile and moderate snow, with wind north-northeast to 18, and 
gusts to 27. 

At 7:26 a. m., sky overcast, visibility continued three-eighths of a 
mile, moderate snow, temperature 31, wind north-northeast 18, with 
gusts to 25. 

At 7:44 a. m., sky overcast, visibility reduced to one-half mile in 
moderate snow, with wind north-northeast 20. 

At 7:57 a. m., sky overcast, one-half mile visibility, and moderate 
snow, wind north-northeast 23. 

At 8:12 a. m., ceiling had reduced to nine hundred feet with an over¬ 
cast condition, visibility to five eights of a mile, in light snow, with the 
vind north-northeast 18. 

121 At 8:28 a. m., sky overcast, visibility five-eighths of a mile, light 
snow and fog. Temperature 30, wind north 25 with gusts to 29. 

At 0845 visibility—sky overcast, visibility three-eights of a mile, 
light snow and fog, wind north-northeast 19 with gusts to 29. 

At 0859 the ceiling had lowered to five hundred feet, sky obscured 
with visibility five-sixteenths mile, moderate snow and fog existing to¬ 
gether, wind north-northeast twenty with gusts to 27. 
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Q. Let me interrupt you a minute. Do you have anything on your 
records to indicate in connection with the last notation you gave, that 

i 

is, 8:59, I think you said, didn't you— A. Yes, sir. 

Q. —what the depth of the snow was about that time? Do you have 
any measurements there? A. Yes, I think I do, sir. No. I will have 
to correct that. At 11:33 in the morning. 

i 

Q. That is the first time you got any measurements? A. That is 
the first measurement of two and a half— 

Q. We will get to that when we get down to the bottom. A. All 
122 right. 

Q. 8:59; you have just given us that, haven't you? A. 8:59. 

Q. All right. A. At 9:14 a. m., three-eighths—sky overcast 

j 

with three-eighths of a mile visibility, moderate snow and fog, wind north 
northeast 18 with gusts to 25. 

At 9:27 — this is ceiling obscured. That, however, is a technical 
phrase. For most practical purposes we call it overcast to the layman— 
visibility three-eighths of a mile, moderate fog, moderate snow. Tem¬ 
perature 30, wind north-northeast, 19, with gusts to 30. 

At 9:44 a. m., ceiling 500, obscuration, visibility a half mile, in 
moderate snow and fog; wind north-northeast, 19, with gusts to 26. 

9:55 a.m., ceiling 500 obscured, visibility five-eights, light snow 


and fog, wind north-northeast, 20, with gusts to 29 miles per hour. 

At 10:14 a.m., ceiling 500, obscured, visibility!three-fourths^Light 


snow and fog, wind north-northeast 26 with gusts to 30. 

10:27 a.m., overcast condition, ceiling is 600, Visibility one and 
one-fourth miles, light snow and fog, temperature 31, wind north-north¬ 
east, 24, with gusts to 31 miles per hour. 

123 At 10:59 ceiling a thousand feet, visibility threejmiles and light 

snow and fog, wind north-northeast 22, with gusts to 30. 

At 11:24 a. m., ceiling 700, sky obscured, visibility one and a 
fourth, light snow and fog, wind north-northeast 26, with gusts to 34. 

At 11:27 a.m., the ceiling 600, sky obscured, visibility one mile, 
light snow and fog, temperature 31, wind north-northeast, 26, with gusts 


to 34. 
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Q. Now, we have the reading of the depth of the snow. A. Now, 
the snow depth at this time of the day, at 11:33 Eastern Standard Time 
precisely, was two and one-half inches. 

Q. Do you know how it is that you don T t have any record showing what 
the snow depth was prior to this time you have just indicated. A. Well, 
sir, we ordinarily do take snow depths at six-hour intervals, or accumula¬ 
tions of precipitation. 

That is 7 a. m. and one p. m. But, because of the need to know the 
accumulation, we occasionally read it at various times in between. We 
find it very helpful. 

Q. Now, how is that done, the depth of it? A. Well, it is done 

124 over a surface preferably a frozen sodded surface and a number of 
readings are taken by use of a measuring stick and actually it is in inches 
of accumulation. 

* a#e 4c 4c 4c 4c 4c 

125 THE WITNESS: Now, if I may correct myself—in snow depth, as 
contrasted to snowfall, is accumulation—the entire amount for the day 
ending at midnight being six and a half inches. 

* * * * 4c * * 

126 CROSS. EXAMINATION 

BY MR. DOHERTY: 

Q. Mr. Woolum, you said there was six and a half inches of snowfall 
for that day? 

127 A. That is correct, sir. 

* * * * 4t 4t * 

131 THEODORE WILLARD HARRIS 

was called as a witness by and on behalf of the Defendant, and, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. SIRICA: 

Q. Mr. Harris, will you please state your full name? A. Theo¬ 
dore Willard Harris. 



Q. Mr. Harris, try to speak up loud enough so that I can hear you 
back here. Then I am sure the jury will, and the Court. What is your 
occupation, please? A. I am a carpenter. 

132 Q. By whom are you employed? A. Charles H. Tompkins. 

I 

Q. And you have been employed by that company for how long? 

A. Since 1949. 

i 

Q. Do you remember an occasion when we had a snow the early 

1 

part of November of 1953? A. Yes, sir. 

Q. Do you remember if that was the first snow that you recall of 
the year? A. I suppose it was. 

Q. Now, do you recall what time that you went to work that morning? 
A. Well, I was there the first thing at 7:30, when we start to work. 

Q. What are your hours of employment? A. 7:30 to 4. 

Q. And who was the immediate foreman or supervisor there? 

A. Mr. Cliff Ball. 

Q. Cliff Ball? A. Yes. 

Q. And when you arrived at the Wyatt Building at 14th and H, did 
you notice the condition of the platform there, the temporary walk rather, 
on H Street? A. Well, it was covered with a little bit of snow. 

133 Q. Was it snowing very ha r d that morning? A. I don't recall if 
it was snowing too hard or not. 

Q. And did there come a time some time between nine and ten that 

i 

morning that you did anything in connection with that temporary walk? 

A. Well, I went down between nine and ten and shoveled some sand on the 
walk myself. 

Q. You put sand on the walk yourself? A. Yes, sir. 

i 

Q. Was there much snow on there then? A. Hot too much. 

Q. Now, could you see whether or not there was any other sand 
there? A. There had been sand there. I just put a little more on top of 
what was there. 

Q. I will show you these two pictures, which haVe been admitted in 

| 

evidence here, and ask you to look at them and state which part of the walk 
you worked on, and if you worked on one section or both sections. 
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A. I sprinkled snow on both sections. 

Q. By snow do you mean sand? A. I mean sand on both sections. 

! 134 CROSS EXAMINATION 

BY MR. DOHERTY: 

Q. Were you a carpenter back in November of 1953, November 6, 

1953? A. Yes, sir. 

Q. And you were getting carpenter’s wages ? A. I believe I was. 

Q. Did you belong to a union? A. Yes, sir. 

Q. And you went out and got a shovel and sprinkled sand on that walk ? 
A. I did. 

Q. At whose direction? A. Mr. Ball’s 

Q. Where were you when he asked you to do that? A. I was up on 
the 13th floor. 

Q. And he came up and asked you to go down and put sand on the place ? 
A. Well, at that time I was going down to get a cup of coffee and he asked 
me to see the condition of it when I went down. So I just sprinkled a little 
more on top of it. 

Q. Had Mr. Ball been up there with you all the morning? A. Well, 

he had been up there. I don’t recall if he had been up there the complete 

135 

time or not, I don’t think he was. 

Q. And at the time he told you to sprinkle some sand on it, did he 
tell you that someone had fallen down there ? A. No, sir. 

Q. And are you certain this is between nine and ten that morning? 

A. Pretty sure. 

Q. Was the wind blowing pretty hard when you came in that morning? 

A. I don't remember if it was or not. 

Q. You don't remember any wind at all ? A. No, sir. I don't even 
remember if there was or not. 

Q. Keep your voice up. You don't remember any wind? A. No, sir. 
Q. And when you arrived there, you say about 7:30, was it, that you 
arrived there ? A. Well, it may have been a few minutes before 7:30 that 
I arrived. 

Q. And where did you go ? A. I went up to the 13th floor. 
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Q. And you stayed there until about between 9 — sometime between 
nine and ten? A. Yes, sir. 

136 Q. And who else was up there with you? A. Well, it was Mr. Ball 
and Zeb Wise, and Hoy Giles worked there. 

Q. And who is Roy Giles ? A. He is a laborer. 

Q. And were both Zeb Wise and Roy Giles up there at the time that 
Mr. Ball asked you to go down and put some sand on it? A. I don't re¬ 
member. 

Q. You don't remember that ? A. No. 

Q. Was it rather unusual to ask you as a carpenter to go down and 
put sand on a sidewalk? A. He asked me to check the condition of it when 
I went down. 

Q. And what condition did you find? A. It wasn't too bad. But just 

as— 

Q. Was it so bad that you felt that you should put some sand on it? 

A. No. I just thought it would be a good idea to put a little more on it. 

Q. Did there come a time that you found out that somebody had fal¬ 
len on that walk ? A. I heard that someone had slipped and fell that after- 

137 noon; yes, sir. 

I 

Q. You heard about it that afternoon ? A. Yes, sir. 

i 

Q. Did you give a statement to anybody then? A. I gave it to the 
company. 

Q. And when did you give that statement ? A. I gave that last week. 

Q. Now, between November 6, 1953 and January 6, 1956 did you talk 

i 

to anybody at all about this condition, about the condition of the walk, put¬ 
ting the sand down and all that? A. Yes, sir. 

Q. When did you talk to anyone ? A. I talked to Mr. Sirica about 
it last Monday. 

Q. When? A. Last Monday. j 

Q. I asked, now, between November 6, 1953—that was the day that 
you put the sand on the walk—between that day and January 6, 1956, which 
was last week, a week ago last Friday—did you talk to anybody about this 
whole situation ? A. No, sir. Not other than Mr. Sirica, when I made 
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my statement to him. 

Q. And did you remember everything that occurred on that day ? 

A. No, sir; not everything. 

138 Q. How is it that you remembered about the walk and putting sand 
on it ? A. Because I did it. 

Q. Well, you did other things that day, too, didn't you? A. Yes, sir. 
Q. What else did you do? A. Well, at the time we was completing 
the 13th floor. 

Q. What were you doing ? A. On that particular day I think we was 
either setting door butts or putting jambs on. 

Q. Doing what ? I didn't hear you. A. Setting door jambs. 

Q. On what floor ? A. The 13th. 

Q. And who was helping you ? A. I was the only carpenter that was 

there. 

Q. You were.the only carpenter ? A. Yes, sir. 

Q. But you don't remember at the time that you went down to put 
the sand on the walk, what Zeb Wise was doing, or Giles was doing ? A. 

No, sir, I don't. 

139 Q. You don't know whether they were in the room there with you, 
do you ? A. No, sir, I couldn't tell you. 

Q. And when you_talked to Mr. Ball later in the afternoon—strike 
that. Was it Mr. Ball that told you about someone falling there in the 
morning? A. Yes, sir. 

Q. Did he tell you who it was ? A. No, sir. 

Q. Did he tell you how he found out about it ? A. Yes, sir. I think 
that Mr. Wise told him. 

Q. Mr. who? A. Zeb Wise. 

Q. It was Zeb Wise that told him about it? A. I believe that is 
correct. I am not sure about that, how he found out. 

Q. You don't know when Zeb Wise found out about it, do you? A. 

No, sir. 

Q. Or who he found out from ? A. No, sir, I don't. 
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Q. Now, when you went out there and put the sand on this walk, was 
there any policeman out there ? A. Other than the officer that has the duty 
: 140 on that corner, is the only one I know of. 

Q. But I mean, was that policeman over near this walkway. A. I 
don’t recall if he was or not. ! 

Q. But Mr. Ball wasn’t down there when you put that on? A. I 
don’t believe he was, sir. 

Q. Do you know whether he was or not? A. Noi I couldn’t say for 
sure if he was there when I did it or not. 

Q. Well, he was upstairs at the time he told you to go down and 
doit? A. Yes, he was. 

Q. Have you done this on other jobs, go out and put sand on the walks 

I 

and cleaned off the snow ? A. No, sir. 

| 

Q. Just on this particular job? A. Yes, sir. 

Q. And how long have you worked for Tompkins Company ? A. Since 

1949. 

Q. As a carpenter ? A. Well, I started with them as a carpenter 
apprentice. j 

I 141 Q. And you are still employed by them as a full carpenter now? A. 

Yes, sir. 

i Q. Was there any drift of snow on this walk at all? A. No, sir; there 

wasn’t. 

Q. No drift of any kind? A. No, sir. j 

Q. No drift as you approached it at all, either? |A. Not to my knowl¬ 
edge it wasn’t; no, sir. It had been used and it was—it had been used and 
it was pretty well walked down. 

Q. And you didn’t shovel any snow off that time a{ all? A. No, I 
just sprinkled a little over what was there. 

Q. On both walks or just on one particular walk? A. On the two 
walks. 

Q. Both walks? A. Yes, sir. 

Q. And where did you get the sand? A. It was piled inside die en- 

I 

cbsure. 
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Q. Was it open or in boxes or what was it? A. It was—it was 
under a protective cover that the plasterer had erected there. 

Q. There wasn’t any cover over this walkway at all, was there ? 

142 A. No, sir. 

Q. Do you remember how much snow came down that day ? Have 
you any idea how much snow fell in Washington that day ? A. No, sir, 

I don’t. 

Q. Was it much or little, or what ? A. Well, as I recall, it was 
probably around an inch or so of snow when I went to work that morning. 

Q. How about when you came out that day to put the sand on the walk? 
Was it still snowing then? A. Yes, sir, I believe it was. 

Q. Was it snowing hard or light, or what? A. Well, it wasn’t 
a blizzard; nothing like that. It was just falling lightly as I recall. 

Q. And you don’t remember whether there was any wind or not 
when you came downstairs between nine and ten? A. I don’t recall if there 
was or not—if there was any wind. 

Q. Did you see Mr. Ball out near this walk at all that day—this 
temporary walk? A. Well, at 7:30 when we went to work, I heard him 
tell Zeb Wise and Roy Giles to go down and clean it up. 

Q. That wasn’t my question. I asked you if you saw Mr. Ball out 

near that walk at any time that day. A. I can’t remember that I seen 

143 

him out there; no, sir. 

Q. Was there any other employee there, other than Zeb Wise and 
Giles, or Mr. Ball, and yourself ? A. That worked for the Tompkins 
Company ? 

Q. Yes; on the 6th of November. A. No, sir. We were the only 
ones that worked for Tompkins. 

******* 

144 Q. About how many trips did you make back and forth between the 
sand pile and this walkway ? A. Several trips. I don’t remember how 
many. But it was enough to cover the walk. 

Q. How long did it take you to do that? A. Oh, maybe five or ten 
minutes; something like that. 
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******* 

i 

i 

146 MR* DOHERTY: Other than the matter contained in those two cases; 
not that they are insurers, but there is this obligation to keep all snow off. 

MR. SIRICA: I don’t think the regulation in this place or the situa¬ 
tion calls for that conduct, if your Honor please. It would be an impos¬ 
sible task to perform. I just think that if it does go to the jury we are only 
to exercise ordinary care in a situation like this, and we have done every¬ 
thing we think we should have done. 

THE COURT: What would that embrace; the fact they had notice of it ? 

MR. SIRICA: And they cleaned the walk off as soon as they got there. 

THE COURT: With reasonable frequency ? 

MR. SIRICA: That is right; and considering the nature of the snow, 
and we are backed up with the Weather Bureau reports and we don’t now 
have to speculate as to the type of weather and the way it was snowing. We 
know that by official records. 

THE COURT: My present disposition, Mr. Doherty, is to give some- 

147 thing along the line Mr. Sirica says. I will read those cases and I 
will take anything else that you have. But to require them to keep that free 
at all times I think would be unreasonable. I think all regulations must be 
construed in a manner which make them reasonable; otherwise they are 
invalid. 

i 

******* 

149 ROY GILES 

was called as a witness by and on behalf of the Defendant, and, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. SIRICA: 

I 

******* 

Q. And you are employed by the Tompkins Construction Company? 

150 A. Yes, sir. 

Q. And have been for how long ? A. Around 28 or 30 years. 

Q. I will ask you to try to keep your voice up a little and talk so 
everybody on the jury can hear you and the lawyers and bis Honor. 
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Were you working on November 6, or during the early part of November 
1953? Do you remember the day of the accident we are inquiring about? 

A. I heard about it. I didn’t see it. 

Q. Now, what time did you arrive at work that morning? A. Around 
quarter of 7. 

Q. And after you got to the Wyatt Building, what, if anything, did you 
do ? A. First thing I did, I cleaned off the sidewalk of the snow. 

Q. Who told you to clean off the sidewalk? I mean, the temporary 
walk there. A. Mr. Ball. 

Q. Cliff Ball? A. Yes. 

Q. He was your foreman? A. That is right. 

151 Q. And which part of the walk did you work on — the one closest 
to 13th or nearer to 14th? A. The one facing 13th Street. 

Q. I will show you a picture of the section that you were working on. 
Does that represent the condition of the walk on the day of the accident; 
without the snow, of course. A. Yes. 

Q. What did you do in connection with cleaning the snow off ? A. 

We took a shovel and cleaned the snow off and after— 

THE COURT: Keep your voice up. 

BY MR. SIRICA: 

Q. Keep your voice up. A. We took a square-faced shovel and 
cleaned the snow off first and after that we took sand and put it on the side¬ 
walk. 

Q. Where did you put the snow that you cleaned from the walk? 

A. In the street. 

Q. How did you get it into the street ? A. Shoved it out with a 
shovel. 

152 Q. Did you have to lift the shovel and throw the snow through the 
railing there ? A. We had a — 

Q. Here is a picture showing a guard there on the bottom. Is that 
it? A. Yes, sir. We threw it through there. Because that was fenced 
in there, about eight inches above that point, except it was throwed over 
the top of that. 
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i 

Q. Do you know approximately how much snow was on that walk when 
you first saw it? A. I will say about an inch and a halt or maybe two 
inches. 

Q. And what did you do after you shoveled the snow off from the 
walk ? A. Went up to the thirteenth floor and started to work. 

Q. Do you remember putting some sand down there? A. Yes, sir. 

j 

Q. And then did you also clean that walk off again later that morning? 
A. Yes, sir. 

i 

Q. Before noon? A. Before noon we did. 

Q. Also sanded ? A. Yes, sir. 

153 Q. Did you do any work on that walk in the afternoon? A. We 
cleaned it off twice and put sand on it twice in the afternoon. 

THE COURT: Twice when; in the afternoon? 

THE WITNESS: Yes, sir. 

BY MR. SIRICA: 

Q. Twice in the afternoon and twice in the morning? A. Yes, sir. 
Q. And you were working under the direction of Mr. Cliff Ball, your 
foreman? A. Yes, sir. 

MR. SIRICA: AH right. 

CROSS EXAMINATION 

i 

BY MR. DOHERTY: 

Q. Where was Mr. Ball when he first told you to do that ? A. That 
was before we went upstairs. 

i 

Q. What is that? A. Before we went upstairs. First thing we did 

i 

when we got on the job. 

Q. Where was Mr. BaU? Was he down there? A. He was do w n 
there the first part. After he started off, he went up on the top. 

154 Q. Did he come down while you were doing the wprk? A. Yes, sir. 
Q. How often did he come down to see you while you were doing the 

job? A. Two or three times I know. 

Q. And how long did it take you to do it ? A. We started around 
about—after we started to work; and we finished before eight o'clock. 

Q. You finished before eight o’clock? A. Yes. 
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Q. How did you get the sand over to the walk? A. We took a 
wheelbarrow and put it in the wheelbarrow and wheeled it out on the walk 
and took a shovel and spread it. 
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Q. Who is "we"? A. Sir? 

Q. Who is "we" ? A. Me and Zeb Wise. 

Q. Did he help you on your side ? A. He took one of the 14th 
Street side and I took one the 13th Street side, dividing at the driveway. 

Q. And what did you do right after that; after you finished that job, 
what did you do ? A. Went up on the 13th floor. 

Q. What did you do up there ? A. We were cleaning up. 

Q. What is that ? A. Cleaning up. 

Q. What kind of cleaning up? A. Clean the dirt off the floor. 

Q. Clean dirt off the floor ? A. Yes; sweeping. 

Q. And who else was there ? A. Zeb Wise and myself and Mr. 


Harris. 


Q. What Mr. Harris is that ? A. Carpenter. 

Q. The one that was here this morning? A. Yes, sir. 

Q. What is his job ? A. He is a carpenter. 

Q. And was Mr. Ball up there all the time ? A. He was back and 
forth up there all the time. 

Q. And you say you went down there again some time that morning 
to clean off the snow? A. Yes, sir, I did. 

Q. Do you remember when that was ? A. I don’t know exact the 
minute or hour but it was before lunch. 

156 Q. Well, was it right before lunch or how long before lunch? 

A. I couldn’t say. I didn’t watch no clock. I can’t say what time it was. 

I didn’t see any clock. I know it was before 12 o’clock. 

Q. Now, after you went upstairs and cleaned the walk the first time, 
did you stay upstairs ? A. We stayed up until we come back down to clean 
the walk again. 

Q. And you say Mr. Ball went back and forth ? A. Yes, sir. He 
went upstairs and downstairs all the time. 

Q. And when you went down that second time, were you advised by 
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Mr. Ball that anyone had been hurt ? A. No, sir. 

I 

Q. And who told you about anyone being hurt? I A. Didn't nobody 

i 

tell me. I heard it that afternoon that somebody was hurt. 

Q. From whom ? A. I don't know who it was.j I didn't see it. 

i 

Q. Now, had you cleaned it off the day before ? j A. The day before ? 

Q. Yes. Was there any snow the day before ? A. I don't think there 

. 

157 was. 

i 

Q. How about the day following? A. Well, wasn't any then; I don't 
think it was. 

Q. What is that ? A. I don't think it was no snow then. I don't think 

i 

it was. Been so long, I don't remember whether it was the next day or not. 

! 

Q. What is that ? A. Been so long I can't remember whether it was 
snowing the next day or not 

Q. How is it you remember so well on November 6th it snowed ? 

A. That is the first job we had when we went to work that morning. 

i 

Q. What was the first job you had the following day ? A. Well, 
we were upstairs waiting on the carpenters, cleaning floors. 

Q. Have you talked to anybody at all about this case ? A. I talked 

i 

to Mr. Sirica. 

i 

i 

Q. When did you talk to him ? A. Friday. 

Q. A week ago Friday, or last Friday? A. Last Friday past. 

158 Q. Did you give him a signed statement at that time ? A. No, sir. 

I 

Q. Did he have a signed statement of yours that you went over at 
the time ? A. Yes, sir. 

i 

Q. When did you give that signed statement ? A1 Well, last week. 

Q. What is that ? A. Last week. 

Q. The week before ? A. Last week. 

Q. What day was it you gave him that signed statement? A. I 

think it was on Monday, I believe it was. I think it was. I am not for sore. 
* * * * * * * 

CLIFFORD D. BALL 

was called as a witness by and on behalf of the Defendant, and, being first 
duly sworn, was examined and testified as follows: 


164 
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DIRECT EXAMINATION 
BY MR. SIRICA: 

Q. Mr. Ball, will you state your full name to the Court and the jury, 
please? A. Clifford D. Ball 

Q. What is your occupation? A. Foreman for the Tompkins Corn- 

165 pany. 

Q. You have been employed in that capacity for how long? A. Be¬ 
tween three and four years. 

Q. Directing your attention to the early part of November, 1953, 
were you engaged in some construction work on the Wyatt Building, 14th 
and H Streets, Northwest ? A. Yes, sir. 

Q. Did you have any men working with you on that occasion? A. 
Yes, sir. 

MR. SIRICA: I will ask the Clerk to mark this exhibit as Defen¬ 
dant’s Exhibit Number 6 for identification, if the Court please. 

(Defendant’s Exhibit Number 6 was marked for identification.) 
BY MR. SIRICA: 

Q. I hand you what has been marked by the Clerk as Defendant’s 
Exhibit Number 6, Mr. Ball, and ask you to look at that and state whe¬ 
ther or not you made that record and what it represents. A. Yes, 
that is a daily report. 

Q. Daily report ? A. Progress report; yes, sir. 

166 Q. And will you tell us what date the report is for ? A. It is for 
fee 5th of November; November 5. 

Q. November 5, 1953? A. Yes, sir. 

Q. What was the condition of the weather on that date ? A. It 
says clear and partly cloudy. 

Q. Now tell us—you have here one foreman. That represents you; 
correct? A. Yes, sir. 

Q. General supervision.i One apprentice. Whom does that repre¬ 
sent ? A. That is Theodore Harris, the apprentice carpenter. 

Q. Layout and door bucks; correct? A. Yes, sir. 

Q. And one hoist engineer; correct ? A. Yes, sir. 
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Q. And two laborers ? A. That is right. 

Q. And that represents Giles and Zeb Wise; correct? A. That is 
right. 

Q. And they were working for you that day; that is, November 5; 
and also that whole week; correct ? A. Yes, sir. 

Q. And what were their duties, briefly? A. Well, to clean up— 
the laborers did cleaning up and helping carpenters; and work like that. 

Q. And directing your attention to the 6th of November, I will ask 
you to look at this sheet of paper and tell us what that represents. A. 
Well, that is another daily report. 

Q. Made by yourself; correct? A. Yes, sir. 

Q. November 6, 1953. Upper left-hand corner, what does that 
say ? A. It says t ’Snow M . 

Q. At 7:30 a. m.; correct? A. Yes, sir. j 
Q. And then you have "9:00, snow again ft ; correct ? A. Yes, sir. 
Q. Does this writing represent you, that is one foreman? A. That 

i 

is right. j 

i 

Q. Supervision. One apprentice, layout, door bucks. That means 
that he was working doing that type of work; correct ? A. Yes, sir. 

168 Q. Two laborers. Who does that represent? A. Harris—Theo¬ 
dore—I mean Zeb Wise and Roy Giles. 1 

i 

i 

Q. And one hoist engineer. A. Yes, sir. j 
Q. And the other part on the bottom is the sub-contractor that was 
on the job; correct ? A. Yes, sir. i 

j 

Q. And what does this mean: "Protection, general clean-up, hoist", 
and so forth ? A. Well, they are the duties of the lal)orers such as clean¬ 
ing the walks off and keeping them in shape, and all that. 

Q. Now, did you see either one or both of these men that previously 

testified, that is, Giles and Mr. Wise, early that morning around 7:30? 

1 

A. Yes, sir. i 

7 i 

MR. DOHERTY: Let me see that. 

i 

MR. SIRICA: You didn't see this ? 

i 

MR. DOHERTY: No. | 
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MR. SIRICA: Well, the next is practically the same thing. 

BY MR. SIRICA: 

Q. You did see both of them that morning; correct? A. Yes, sir. 
Q. About what time did you arrive on the job, Mr. Ball ? A. About 
a quarter past seven I would say. 

Q. Did you observe the condition of the weather and also whether 
there was any snow on the temporary walk? A. Yes, sir. It was. 

Q. And it was snowing at the time ? A. Yes, sir. 

Q. And did you give either one or both of those men any instruc¬ 
tions ? A. Well, I gave one of them instructions to see that the walk 
was cleaned off and sanded. 

Q. Who was that ? A. I don’t remember which one. 

Q. And did you observe whether the walk had been cleaned off and 
sanded? A. Yes, sir. 

Q. And what time did you observe that, about ? A. Well, I would 
say just before eight o’clock. 

Q. And they had completed the work, according to the instructions 
you had given them; correct ? A. Yes, sir. 

170 MR. DOHERTY: He said ’’they”. He said just ”he” and not ’’they” 
at all. 

MR. SIRICA; Well, whichever one it was you gave the instructions 
to; correct? 

THE WITNESS: Yes, sir. 

BY MR. SIRICA: 

Q. When did you first learn of the fact that someone had slipped 
and fell and sustained an injury. A. It was some time after lunch that 
day. 

Q. The first time you learned of the fact that someone got hurt ? 

A. Yes, sir. 

Q. When was the next time that you remember the walk was cleaned 
off; that is, after the first time ? A. Well, some time I would say before 
nine or a little after nine. Not too long after the first time. 

Q. How about in the afternoon: Do you remember how many times 
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ff 


the walk was cleaned that afternoon ? A. Well, I would say two. 

Q. At least two times ? A. Yes. 

i 

Q. Was it snowing all day long ? A. Well, I think it snowed prac¬ 
tically all day; yes, sir. 

171 Q. And about how deep was the snow when you first went on the Job, 
Mr. Ball? A. Well, maybe an inch and a half or perhaps a little more. 

Q. You observed the condition of the snow in the streets Just to the 
left of the temporary walk? A. Well, not too closely, that I remember. 

i 

Q. Was there much traffic that morning, automobiles going and 
coming ? A. Quite a bit; the usual. 

Q. The usual amount of traffic ? A. Yes, sir. 

* * * * * mi * 

172 CROSS EXAMINATION 

I 

I 

BY MR. DOHERTY: 

Q. Mr. Ball, do you actually remember anything that happened on 
November 6, 1953, without having your recollection refreshed in some 
way or other ? A. Oh, yes. Yes; sure I remember. 

Q. Do you know what happened that day ? A. Well, such as what ? 

Q. Well, I mean, do you remember everything that happened on that 
day. A. Oh, no; not everything; no, sir. 

Q. Well now, how is it you remember so well about the fact that at 
7:30 you asked somebody—but you don’t remember their name—to go 
out and clean off the walk ? A. Well, I think because ft was the first big 
snow of the year and that is the customary procedure. 

Q. How is it you don’t remember who you told toi clean it off? A. 
Well, I don’t know that. 1 just know I told someone. 

Q. Normally you would tell a laborer, would you not, to do it? 

A. Yes, sir. 

i 

Q. You wouldn’t tell a carpenter to do it, would you? A. Oh, 

173 no. | 

Q. Did you tell the carpenter that day to do it ? A. No, sir. 

Q. Did you tell the carpenter to put any sand on the walk? A. No, 


sir. 




Q. And you can't remember what man or men it was that you told 
to go out and clean that walk off when you went out there—when you ar¬ 
rived there first ? A. Well, the two laborers cleaned it off. I told one 
of them to see that it was done and he got the other one and they both 
cleaned it off. 

Q. And do you know what those laborers were doing that day ? A. 

No, not all day. No, sir. I have no idea. 

Q. Did they have one of those mortar mixers or concrete mixers 
going down there that day ? A. No, sir. It was there but that is all, I don't 
think they were using it that day. 

Q. After the walk was cleaned off, where did these two laborers go ? 

A. They went back in the building. 

Q. Went upstairs to the 13 th floor with you? A. Yes, sir. 

174 Q. Did they stay up there ? A. Oh, well, except for the times they 
went back to clean the walk and sand it. 

Q. And when was that? A. I don't know the times exactly. 

Q. Did you talk to a police officer that morning ? A. Sometime 
that day. Now, I don't know when that was. 

Q. Around nine or 9:15 on that morning of November 6th, Mr. 

Ball, didn't one of the laborers come up to get you on the 13th floor and 
say some policeman wanted to see you? A. They were looking for me; 
yes; some time. I don't know what time. 

Q. That was about 9 or 9:30; is that right? A. Maybe so. 

Q. Is that right? A. I couldn't say. 

Q. And you came down and talked to the police officer, didn't you? 

A. Yes, sir. 

Q. And do you remember what the police officers told you to do 
at that time ? A. Well, he said that the walk needed cleaning again. 

175 Q. And didn't he tell you at that time that a gentleman had fallen ? 

A. No, sir. 

Q. Nothing was said about that at all? A. No, sir. 

Q. How many policemen were there that talked to you that morning? 

A. Two, at the same time. 


Q. Two of them were there ? A. Yes, sir. 

Q. And they came over and told you what? A. That the walk 
needed cleaning off again. 

Q. Again? A. Yes, sir. 

Q. Isn't it a fact that they told you that it had to! be cleaned because 
someone had fallen ? A. No, sir. 

Q. Was there any evidence of any sand or anything on that walk at 
the time that these officers came up to talk to you? A. Yes, sir. 

Q. There was ? A. Yes, sir. 

Q. Did you go out and look at it yourself ? A. I was out there; 

176 yes, sir. j 

Q. Where were you out there ? In what part of the place were you? 
A. Well, I don't remember whether it was on the east; end or the west end 

i 

now. 

Q. When the officers came there, you were up on the 13th floor; is 

i 

that right? A. Yes, sir. 

Q. Do you remember when your deposition was taken here some 
time ago, on December 29th, 1955, you were asked about the approach of 
certain officers, on page 27 ? 

Question, on page 27: 

"Question: What were you doing, Mr. Ball, when the police 
came to speak to you concerning putting some sand down?". 

Your answer was: 

"Answer: I was down removing the snow." 

"Question: Having the snow removed by someone else, by one 
of your workmen ? 

"Answer; Yes. 

Did you make those answers ? A. Yes. 

Q. Well, you weren't down there as a fact when the police came 
there, were you ? A. I was there when they found me, when they finally 

177 located me. 

Q. You mean when you finally came down from the 13th floor, after 
they had sent for you, you saw the policemen; isn't that correct? 
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A. They went up looking for me. 

Q. That is right; and they found you? A. Downstairs;yes, sir. 

Q. And they told you then to remove the snow, didn’t they; and to 
put the sand down? A. That is right. 

Q. And the statement you made here when the police did come over 
there to see you that morning, that you were down there taking the snow off, 
is not correct; is that right ? A. I wasn’t, personally, no. 

Q. But I will ask you this again, then: 

"Question: What were you doing, Mr. Ball, when the police 

came to speak to you concerning putting some sand down ? 

"Answer: I was down removing the snow. " 

Were you removing the snow when they came ? A. No. 

MR. SIRICA: Will you repeat the other question and answer, if the 
Court please, in fairness to the witness ? He explains it in the next ques- 
178 tion and the next answer. 

MR. DOHERTY: 

"Question: Having the snow removed by someone else, by 

one of your workmen ? 

"Answer: Yes." 

BY MR. DOHERTY: 

Q. Was someone taking the snow off when the police came that 
morning ? A. They were. 

Q. Was someone out there doing it when they sent for you ? A. 

Yes, sir. 

Q. Do you know why they sent for you then ? A. I do not. 

Q. Isn’t it a fact that the workmen that were sent for you were in 
there around this mortar machine doing something around the mortar 
machine and the policemen came to him and sent him or both of them 
for you? A. I don’t know. I couldn’t say. 

Q. In fact, you don’t remember very much about it, do you ? 

A. Well, not that particular part; no. 

Q. What part do you remember ? A. Well, I remember that it 
was removed and sanded three or four different times. 


179 
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i 

Q. Are you certain it was on the fifth that it happened or the sixth— 

I mean the sixth, rather, rather than the 5th, or the 7th of November. 

A. It was the day of the accident. That is the reason I remember. 

Q. Do you know who it was that cleaned off this snow—strike that. 
Who was cleaning off the snow when you came down that time ? When the 
police were there. A. The second time ? 

Q. I don't know anything about that. I am just speaking about the 
time that the officers came there. A. Oh; I don't know which one that 
was either; no, sir. It might have been both of them. I couldn't say. 

Q. You don't know ? A. No, sir. 

Q. Did you make any report of this at the time to your employer ? 

I 

A. No, sir. 

Q. Was there any wind blowing that morning, blizzard, or— 

180 A. I don't remember. 

Q. You haven't any idea at all ? A. No, sir. 

Q. Do you remember whether any of this snow was piling up like 
a blizzard, in certain parts of that walk up against that boardwalk? 

A. No, it was not. 

Q. You are sure of that ? A. Yes, sir. 

Q. Now, how is it you remember that so well? i A. Well, I had 
been down there lots of times that day. 

Q. How many times were you down there before this man fell? 

A. Sir ? 

Q. How many times were you down on that walk before Mr. Dougher- 
ty fell? A. Well, I don’t know. I don't really know what time he fell. 

Q. Now, these reports that Mr. Sirica showed you. Defendant's 
5 and 6, —you have on here "Temperature". That is on November 6th. 

A. Yes, sir. 

I 

Q. "30 degrees". A. Yes, sir. 

. 

181 Q. What other places do you have the temperature on any of these 

i 

reports -that you have covering the time during the period that you were 
there ? Is there any other place that you have that ? A. There. 

Q. Where ? A. There. 

i 

i 

i 

i 
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Q. No. I am talking about the temperature. A. There is a tem¬ 
perature there. I don r t see any more about the temperature. 

Q. Why was the temperature just put on there on the 6th of No¬ 
vember, 1953? A. It was an unusually cold day. 

Q. Was 30 degrees an unusually cold day for that period of time ? 

A. Yes, sir. It was normal, anyway. That is a cold month. I don’t 
know why there are no more. 

Q. Is that your writing over here, the 30 degrees ? A. 30 degrees; 
yes, sir. 

Q. That is your writing? A. Yes, sir. 

Q. When did you put it there ? A. The day—this—the 6th of No¬ 
vember, 1953. 

Q. Mr. Ball, why would you put that just on that one particular day 

182 when this accident occurred and at no other time at all in any of 
these reports ? A. I have no idea why the temperature isn’t on any 
more. 

Q. Is there anything in these records that you have shown here 
that show the names of the people who were working there on that day ? 

A. Only the subcontractors. 

Q. I mean of your own records. Do you keep the names of the em¬ 
ployees ? A. Yes, sir. We have another paper. 

Q. You have another paper ? A. A time sheet. We use the time 
sheet for that. 

Q. Where is that ? Is that in this here ? Do you keep the time sheet 
on them? A. Yes, sir. No. There are no time sheets here. 

Q. Does that show what they do, too ? A. No, sir. Just the hours 
they work. 

Q. Mr. Ball, isn’t it a fact that you don’t remember anything that 
occurred on November 6th, 1953? A. No, sir; that is not a fact. 

Q. Did you talk to Mrs. Dougherty out there in the witness room 
last Friday; you and Mr. Harris ? A. Oh, I spoke to a lady out there; 

183 yes, sir. 

Q. And didn’t you make a statement to Mrs. Dougherty that you 


hadn’t any memory whatever of anything that happened back there at 
that time ? A. Not that I know of. 

Q. You don’t remember saying that? A. No. 

Q. Would you deny that you made that statement, Mr. Ball? 

A. Yes. 

Q. You would deny that ? A. Yes. 

Q. Do you remember saying anything like it at all? A. Well, I 
don’t know exactly what I said. I said something to her about not remem¬ 
bering too much about the accident. 

Q. Did you tell her it was so long ago you didn’t remember any¬ 
thing about what happened on that particular day? 4* No, sir; not that 
way. j 

Q. When did you first find out the name of Mr. 1 Dougherty as the 
man who fell on that day ? A. I guess it has been a week ago. 

Q. Is that the first time you found out about it ? A. Yes, sir. 

* * * * * j * * 

184 REDIRECT EXAMINATION j 

• I 

BY MR. SIRICA: * * * * 

i 

Q. Now, on page 27 of your deposition which was taken by Mr. 

Burke ns haw on December 29th of last year— you recall that, don’t you? 

A. Yes, sir. 

i 

I 

Q. And he asked you a few questions, and you answered, and you 
also said this on the bottom of the page: 

185 ’’Question: Was that the second time the ^now had been re¬ 
moved that morning ? j 

i 

’’Answer: Yes, it was; because it was around nine o’clock; 

I 

I would say maybe after nine; I don’t know. ” 

I 

You made that statement, didn’t you? A. Yes,i sir. 

j 

Q. Now, does the temperature have anything to do with whether 
or not you are to decide who should work outside or who should not work 
outside ? A. Well, we never work outside if it is too cold. 

Q. Is that one of the reasons that you made a notation of the tem¬ 
perature, 30 degrees on that date? Do you recall that? A. Well, it could 
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Q. That could be the reason that you made a note of the tempera¬ 
ture, and that would indicate to you it was too cold to work outside; isn't 
that true ? A. That is true. 

Q. And the day before it had been a fairly good day, had it not? 

A. I think so; as well as I remember. 

Q. And I think you said something about this snow being unusual 

for that time of the year. Did you say something like that? A. Yes, sir. 
******* 

190 REBUTTAL EVIDENCE ON BEHALF OF PLAINTIFF 

THOMAS R. ESTES 

was called as a witness by and on behalf of the Plaintiff, and, being first 
duly sworn, was examined and testified as follows: 

191 DIRECT EXAMINATION 

BY MR. DOHERTY: 

Q. State your full name, please, Officer. A. Private Thomas R. 
Estes. 

Q. And you are with the Metropolitan Police Department? A. That 
is right, sir. 

Q. How long have you been with them ? A. Five years, sir. 

Q. And to what branch are you assigned ? A. Assigned to Number 
1 Precinct. 

Q. Directing your attention to the 6th of November, 1953, where 
were you assigned at that time ? A. I was assigned to Scout 11. 

Q. And who was with you, if there was anyone with you ? A. I 
was working with Officer Thompson. 

Q. Now, directing your attention to the morning of November 6, 
1953, did you get a call to go to the vicinity of 14th and H or 13th and H 
Streets, Northwest ? A. I did, sir. 

Q. Did you go over that section ? A. I did, sir. 

Q. About what time did you get there ? A. I don't recall the time 
192 when we arrived, sir. 

Q. Do you have the record there which indicates the time you ar¬ 
rived? A. I have the record which merely shows the time we received 
the radio call. 
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Q. And what time is that? A. That was 8:44 a. m. 

Q. And did you go with reasonable dispatch to the place at that 
time ? A. Yes, sir, we did. 

Q. When you got there did you see Mr. Dougherty? A. I did, sir. 

r 

Q. That is the gentleman sitting here ? A. I don't recall. I could 
not identify him. | 

Q. You couldn't identify him, but you do remember Mr. Dougherty 

i 

being there ? A. Yes, sir, I do. 

Q. And does your record indicate any of the condition he was in ? 

A. As to what, sir ? 

Q. As to his physical condition; whether he had injured himself 
or what had happened to him. A. My record indicate^ that he reported 
to me he had fallen. 

i 

j 

Q. And did he tell you where ? A. Yes, sir, he did. 

Q. And do you remember anything, Officer, of this other than what 
is contained in your record? A. Very little, sir. 

Q. Now, did you do anything for Mr. Dougherty? A. I was un¬ 
able to, sir. I attempted to get him to go to a hospital^ but he declined 
to either go in an ambulance or have us take him. 

Q. Did you talk to anybody on that job? That morning? A. Yes, 
sir, I did. 

Q. Who did you talk to ? A. I spoke to Clifford Ball, who was 
foreman of the construction work. 

Q. And did you give him any directions at all as to what to do ? 

A. Yes, sir, I did. j 

Q. And what was it ? A. I instructed him to remove the snow 
from the walkway and the ramp and to safeguard it against any further 
accidents. 

Q. Did you tell him about Mr. Dougherty having fallen there ? 

A. As 1 recall, I did, sir. 

Q. Was there another officer present at the time that you talked 
to Mr. Ball? A. My partner. Officer Thompson. 
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CROSS EXAMINATION 


BY MR. SIRICA: 

195 Q. Officer, naturally this thing having happened so long ago the 
only recollection you have got now is by refreshing your memory from 
the incidental; right; the report—and also other things you might have re¬ 
membered about that day ? A. I have a slight independent recollection, 
sir. 

Q. And after you got your radio call, and I don’t suppose you could 
remember at this time where you got the call— A. No, sir, I couldn’t. 

Q. — because it might have been any part of the precinct. In 
other words, within Number 1 Precinct, and it may have taken you five 
or ten minutes or more to get to the scene; correct ? A. It is not likely, 
sir, that it took that long. 

Q. As you responded to that call, you no doubt noticed the condition 
of the sidewalks all over the city, the part that you travelled at least? 

A. Yes, sir. 

Q. The streets that you travelled, there was snow on the sidewalk, 
snow on the street, snow on the car platform; right? A. Yes, sir. 

Q. And you went down there and you saw snow on this temporary 

* 

196 ramp or temporary walk? A. That is right, sir. 

Q. Sometime after you arrived there, I assume you talked to the 
gentleman first, got his story, and then it was some time before you 
were able to talk to the foreman; isn’t that true ? A. That is correct, 
sir. 

Q. And all you told him was to get the snow off the walk. That is 

correct, isn’t it ? A. And to sand the walk. 

♦ * * * * * * 

WILLIAM R. GRAHAM, JR. 

was called as a witness by and on behalf of the Plaintiff, and being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 


BY MR. DOHERTY: 
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Q. Your full name, Officer. A. William R. Graham, Jr. 

Q. You are a member of the Metropolitan Police Department ? 

A. That is correct. 

Q. How long have you been in the Department? A. Eleven years. 

_ i 

Q. What is your assignment at this time ? A. Motorcycle officer. 

Q. Directing your attention to November 6, 1953, what was your 

assignment at that time ? A. Well, I was still assigned to motorcycle at 

j 

that time but I was directing traffic in the morning rush hours at 14th 
and H, Northwest. 

Q. On that morning did you have an occasion to see Mr. Dougherty, 
the gentleman here, or do you remember him ? A. I remember the inci¬ 
dent. 

j 

Q. What called your attention to it ? A. At the time I don't know 
what called my attention to it; whether somebody came out in the street 
and told me the man fell, or whether I looked over there and saw him 
there or not. I don't recall that part of the incident. | 

Q. Did you go over there ? A. Yes, sir. 

198. Q. What was the condition of the man that you saw? Can you remem- 
ber that? A. No. I can't remember that either. I believe he was on his 
feet at the time. 

j 

Q. Did you check with—did you put in a call for the scout car ? 

A. I think I was the one that called the scout car. 

Q. And did you notice the place where this gentljeman fell? A. Yes. 
Q. And explain to the jury; the court and jury, just what you saw 
there. A. Well, to the best of my recollection it was a walkway that had 
been built around a construction job where they were doing some con- 
struction job, and it kind of sloped on the end, back to the pavement, and 
there was snow on the walkway. 

THE COURT: Snow and what, sir ? j 

THE WITNESS: There was snow on this wooden walkway. 

BY MR. DOHERTY: 

Q. Was there anything to indicate just about where he had fallen; 
any evidence or any mark there ? A. Well, not to a certainty. Seemed 
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to me there was one mark there that I faintly recall that it looked like 

199 where somebody pushed the snow but I wouldn't be certain of it. 

Q. Did the walk appear to have been cleaned off at any time? 

MR. SIRICA: I object to that, did it appear to be cleaned off. 

MR. DOHERTY: Well, I— 

THE COURT: What did you notice about the snow ? Was it all in 
place, or all in a pile, or what, sir ? 

THE WITNESS: The only thing that I can recall now, the walkway 
was covered with snow. 

BY MR. DOHERTY: 

Q. Was there any sand on the walk? A. No, there was no sand 
on the walk. 

Q. Did you then go to anybody in the building, the Wyatt Building? 
A. Well, after the scout car got there and it was either myself or the 
man in the scout car, — I don't recall that — there was a couple of la¬ 
borers working in a concrete mixing machine behind the fence and we 
asked them to get the boss and they said the boss was upstairs some 
place, so we waited around there, and one of them went up there to find 
the boss or something. 

200 We waited a little while and finally the boss came down, and I think 
the man in the scout car talked to the boss and I think I went back to di¬ 
recting traffic. 

* * * * * * * 

Q. There wasn't anyone out there cleaning off the snow off the 
walk when you did arrive there, was there ? A. No, sir. 

201 MR. DOHERTY: That is all. 

CROSS EXAMINATION 
BY MR. SIRICA: 

Q. Officer Graham, you never made any written report about this 
accident, did you? A. No, sir. 

Q. You are testifying now from your independent recollection? 

A. That is right; scout car— 
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Q. And you were directing traffic out in the center of 14th and H 
Street; right? A. Yes, sir. 

Q. Do you remember what time it started to snow that morning? 

A. No, I don’t recall that. 

Q. Was it a fairly steady or hard snow, would you say ? A. I 
can’t recall that. 

Q. In other words, as to intensity and the kind of the snow, you 

j 

don’t recall that? A. No, sir. 

Q. You do recall, no doubt, that there was snow on the streets ? 

i 

A. Yes, I do recall that. 

202 Q. And on the sidewalk; correct? A. That is right. 

Q. And that is over near the Peoples Drug Store j which is on the 
southwest corner; is that right ? A. It is across the street from Peoples. 
It is on the southeast corner. 

Q. There are two drug stores; one on each corner ? A. Yes, sir. 
Q. Outside of the fact that you do know it was snowing, and that 
you went over pursuant to somebody’s request because you learned some¬ 
one was injured, you observed some snow on the platform; correct? 

A. Correct. 

Q. You don’t know if the snow was covering up the boards, at least; 
that is right, isn’t it ? A. Yes, sir. 

j 

Q. And therefore you couldn’t see any sand yourself; is that right ? 
A. No, sir. 

Q. And you did see some kind of a mark? A. Yes. I faintly re¬ 
call seeing where a person skidded. 

i 

Q. You knew, did you not, that that was a ramp going down to the 
street on the east end? You knew it was a ramp; it sloped down? A. 

203 Yes, sir. 

Q. You had no difficulty seeing that, did you ? A. No, sir. 

Q. And you knew there were at least two other ramps before you 
got to the eastern part of the walk there ? Let me show you this picture. 
Officer, to show you what I mean: Showing you Plaintiffs Exhibit Num¬ 
ber 11, you will see this is a picture of the temporary walk there? 
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A. Yes, sir. 

Q. And you were out in the middle of the street when this thing 
happened? A. Yes, sir. 

Q. And you didn't have any difficulty observing this was a ramp 
sloping down to the street on the east end? A. Yes. I distinctly re¬ 
member that. 

MR. DOHERTY: I didn’t hear what you said. 

THE WITNESS: I distinctly remember it did slope on both ends. 

BY MR. SIRICA: 

Q. And up here you will notice there is a ramp going down similar 
to the one on the east end? A. Why, yes. 

204 Q. And there is a ramp you have to walk up when you get to this 
platform ? A. That is right. 

Q. So you had no difficulty observing that? A. No, sir. 

* * * * * * * 


212 MR. DOHERTY: I wrote this up, if the Court please, in longhand 
and I will have it typed up tonight. 

THE COURT: Tonight? 

MR. DOHERTY: I mean for the purpose of the record. You said 
you were going to deny something already. This is pretty good law. 

THE COURT: "The jury are instructed that if you find from the 
evidence that the defendant erected a temporary walk on the south side of 
H Street, Northwest, between 13th and 14th under a permit issued to it 
by the District of Columbia to take the place of the public sidewalk used 
by it in the erecting of the Wyatt Building, then you are instructed that build- 

213 ing regulation article 3D4-04. requires the defendant to keep the tempo- 

[plaintiff] 

rary walk free from snow, and if you further find that the defendant in 
the exercise of reasonable care on his part in the normal use of this walk, 
was caused to fall because of the failure of the defendant to keep the walk 
free from snow, then your verdict should be for the plaintiff. Tt 

MR. SIRICA: Of course I object to that. 

THE COURT: And I will deny it, sir. 


MR. DOHERTY: I will have that prepared and submitted in type¬ 
writing. 

THE COURT: Yes, sir. 

* * * * * i * * 

i 

214 MR. SIRICA: Now, when your Honor comes to charge in connection 
with that regulation, your Honor, of course, being familiar with the Mc¬ 
Laughlin case, I don’t think counsel ought to be permitted if they violated 
that, that that is negligence in and of itself. I think ydur Honor ought to 
explain the purpose of that and it must be given a reasonable construction, 
I think, and there is not any duty on our part to keep it absolutely free 
from snow. 

THE COURT: I understood Mr. Doherty to say he wasn't saying 
it was per se negligence. Is that correct, sir ? 

MR. DOHERTY: But that here was an obligation 

THE COURT: It is evidence in the case and a duty if they find it 

* 

applicable. 

Now, I am going to instruct substantially in conformity with what is 
in this case, that if they had the opportunity of knowing this—excuse me. 

If they had notice of it, actual or constructive, and if they had rea- 

I 

sonable time to correct it, then they did have a duty to remove the snow. 

215 In other words, what I am saying—that won’t be the exact words, 
but I am trying to give you both the picture—and then that if it became 
ne cessary, reasonably necessary for them to do it again, then they 
should do it again. 

MR. SIRICA: Considering all the conditions. 

THE COURT: All the circumstances. 

MR. SIRICA: That is all right. 

MR. DOHERTY: That ’’free” doesn’t mean a thing to you, then, 
your Honor ? 

THE COURT: No, sir. If it did, why, I think the regulation would 
be invalid and I would have to hold it wasn't properly before the Jury as 
evidence. 

MR. DOHERTY: Then there is no use in me arguing about it now. 

T 
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THE COURT: You are protected too. 

MR. DOHERTY: Yes. 

THE COURT: You may argue. You may convince me later, but as 
of the present time I will hold that. 

MR. DOHERTY: There is nothing to prevent me from arguing that 
there was an obligation on their part? 

THE COURT: There certainly is not. The objection on their part 
is right. You concede that, if under all the circumstances, they didn’t 
do what was reasonably proper ? 

MR. SIRICA: But about a piece of canvas over it, or a roof; he can’t 

216 go that far. 

THE COURT: You won’t go that far, will you? 

MR. DOHERTY: You wouldn’t stop me from saying that a good way 
to keep it off of there would be that way—you wouldn’t say I didn’t have a 
right to put that in a normal argument, would you? 

MR. SIRICA: Wait a minute. That would be putting too great a 
burden on us. You wouldn’t expect a department store to put a canvas 
on the sidewalk and create maybe a worse hazard? 

MR. DOHERTY: That is a public sidewalk. Normally, where it is 
used, people walk along those things and don’t have to come down ramps 
or do all the things that you had to do in this particular case, and not a 
wooden walkway which is slippery in itself, normally, without snow being 
on it. 

MR. SIRICA: I will object if you are going to argue we had to put 
a canvas down. 

THE COURT: I will not permit the argument as to a requirement 
of any canvas over it, but that they should take reasonable steps to correct 
it. 

MR. DOHERTY: You mean you are not going to instruct them to do 
feat, but there is nothing to prevent me arguing that is there. I mean, 
what their duty would be even to exercise reasonable care that it would 

217 snow like that. 

THE COURT: I don’t think reasonable care would require the 


erection of it, so I will hold that is not proper. You see, this walk save for 
18 inches is actually beyond the sidewalk—beyond the curb. 

MR. DOHERTY: Yes, but you have a permit which says very defin¬ 
itely they use that, and all the safety regulations pertaining to the build¬ 
ing code is made a part of that permit. Now, that is in there, and it is 
a safety regulation and that is what they refer to there. 

THE COURT: I think so, but I think under the regulation and as in¬ 
terpreted by the experts, that there was no requirement for a coverage of 
the type such as is indicated by 306. 

MR. SIRICA: That is right. Section 306. 

THE COURT: Of Article 304. 

MR. DOHERTY: Your Honor, you are not getting my point at all. 

I 

I still think that even agreeing with what you say, that that is not negligence 
or that they didn't have to keep it free from snow, that I can argue that they 
should have put a canvas or something over that to have prevented that 

snow from being there. 

* 

THE COURT: I understand what you are saying. 

218 MR. DOHERTY: And you say I can't do that ? 

THE COURT: Yes, sir; I say that. j 

MR. DOHERTY: Then there is not much question about it. 

* * * * * * * 

CHARGE TO THE JURY 

THE COURT (Keech, J.): Ladies and gentlemen of the jury: 

i 

We have about reached the point in this case when it will become 
your duty to retire to the jury room and select your foreman and consid¬ 
er and decide the case at hand. 

j 

It is, as you may now know, the duty of the Court to instruct you as 
to the rules and principles of law applicable to the particular case on trial, 
and you are bound and obligated to follow those rules and principles in the 

i 

determination of the case. 

On the other hand, you, ladies and gentlemen, are the sole judges 

219 of the facts, and it will be for you to determine all the issues of 
fact from the testimony adduced from the witness stand and reasonable 
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inferences to be deduced from proven facts. 

This is an action for damages for personal injuries which the plain¬ 
tiff Mr. Arial S. Dougherty claims he sustained as a result of the negli¬ 
gence of the defendant Charles H. Tompkins Company. 

The plaintiff contends that on November 6, 1953, at about 8:20 a. m., 
he fell at the 13th Street end of a temporary sidewalk or walkway which 
had been erected by the defendant Tompkins, on the south side of H Street 
east of 14th Street, alongside the Wyatt building, where the defendant 
Tompkins was doing some construction. 

The plaintiff further contends that he fell because the defendant had 
ne gligently failed to keep the walk clear of snow or to take other precau¬ 
tions to prevent the walk from becoming dangerously slippery for the use 
of passersby. 

On the other hand, the defendant Tompkins Company contends that 
it was not negligent, but on the contrary, exercised due care to main¬ 
tain the walk in a reasonably safe condition for the use of travelers thereon. 

The defendant says that on the morning of the accident, there was a 
snowfall prior to 7:30 a. m.; that when its employees came on duty they 
220 immediately started clearing the walk in question, and that they 

worked on clearing the walk for about a half hour until about 8:00 a. m., 
leaving it, the walk, in a reasonably safe condition; that it continued to 
snow and was snowing at the time of the accident about 20 minutes later. 

The defendant contends that the cause of Mr. Dougherty's fall was 
not any negligence on its part but it was the snow, a natural element. 

The defendant contends further that the plaintiff Mr. Dougherty could 
see that it was snowing and could see the condition of the walk, but failed 
to exercise reasonable care for his own safety in that he did not use a 
handrail provided along the edge of the walkway, and further that the 
plaintiff did not use reasonable care in looking where he was stepping. 

The defendant contends that it is not liable to the plaintiff for the 
injuries sustained by him because the defendant was not negligent, or if 
the jury should find that Tompkins was, that the injury resulted because 
the plaintiff himself was contributorily negligent or assumed the risk. 


83 


There are certain general instructions applicable to all the cases 
which come before a jury for determination, and then added to those are 
certain special instructions peculiarly applicable to the case on trial. 

221 It shall be my purpose first to give you certain general instruc¬ 
tions. 

You are, as I have said, the sole judges of the facts and it will 

I 

therefore be your recollection which will control in the determination 
of issues of fact. 

Opening statements or concluding arguments by Respective counsel 

I 

do not constitute evidence in the case. It is their duty and right and privi- 

| 

lege to make opening statements indicating to you what they expect to show 
and to make arguments at the conclusion of the case indicating to you 
what they believe they have in fact shown. 

1 merely say to you that opening statements and concluding arguments 
do not constitute evidence. 

Similarly, if the Court has made any statement you deem to be a 
statement of fact by the Court, you are not bound by such statements. In 
other words, the issues of fact in the case on trial arc to be determined 

I 

from the evidence adduced from the witness stand, and it will be your 
recollection of the facts which will control you, not the recollection of the 
Court or either counsel. 

I have said to you that you are the sole judges of the facts. So, too, 
are you the sole judges of the credibility of the various witnesses who 
appear before you. And what does this mean? It simply means their 
worthiness of belief, and in that determination you may take into consid- 

222 eration their attitude and demeanor upon the stand, whether they 
impress you as truth-telling individuals, their opportunity of knowing 
the facts and circumstances concerning which they have testified, their 
ability to recall such facts and circumstances, their bias or prejudice if 
any be made manifest, and the interest in the outcome of the case, and 
then you should give to their testimony such weight as in your judgment 
you deem it fairly entitled to. 
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You are further instructed that if you should find from the evidence 
in this case that any witness or witnesses has wilfully testified falsely 
about any material matter about which he could not reasonably have been 
mistaken, then you are at liberty, if you desire to, to disregard any part 
or all of the testimony of a witness or party except where you find the 
testimony to be corroborated by other credible testimony. 

A plaintiff is required to prove his case by a fair preponderance 
of the evidence. This means the greater weight of the evidence, and pre¬ 
ponderance of the evidence can probably best be demonstrated by the use 
of a scale. Imagine a scale such as the old apothecary scale, with two 
pans connected by a horizontal bar. Keeping that picture in your mind, 
imagine the evidence of the plaintiff on the one side and the evidence of 

223 the defendant on the other. If the scale weighs down on the plain¬ 
tiffs side, then he has proved his case by a preponderance of the evi¬ 
dence, and he is entitled to your verdict. But if the scales weigh down on 
the defendant's side, or if the scales are even, the defendant is entitled 
to your verdict. 

In determining whether the plaintiff has carried this burden of prov¬ 
ing an issue by a fair preponderance of the evidence, you should consider 
all the evidence in the case and draw all reasonable inferences from proven 
facts. 

We come now to the law as it applies to this specific case. I have 
said that the plaintiff claims he was injured because of the negligence of 
the defendant. Now, what is negligence ? 

Negligence is the doing of some act which a reasonably prudent per¬ 
son under similar circumstances would not do, or the failure to do some¬ 
thing which a reasonably prudent person would do under the same circum¬ 
stances, actuated by those considerations which ordinarily regulate the 
conduct of human affairs. In short, negligence is the failure to use or¬ 
dinary care in the management of one’s property or person. 

You will note that the person whose conduct is set as a standard 
is not some exceptional person. It is not a person peculiarly endowed with 

224 qualities of perfection or an exceptionally skillful person, but it is 
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a person of reasonable and ordinary prudence. Negligence is not an ab¬ 
solute term but a relative one. Inasmuch as a reasonably prudent person 
will react differently under different circumstances and the amount of 
care he uses will vary in direct proportion to the danger known to be 
involved in his undertaking, it follows that in the exercise of reasonable 
care the amount of caution required by the law varies ih accordance with 
the nature of the act and the circumstances under which the act was done. 

An act of negligence under one set of conditions might not be negli- 
gence under other conditions. Therefore, in order to Arrive at a fair 
standard we ask what conduct might have been expected of a person of 
ordinary prudence under the same circumstances. Our answer to that 
question gives us the criterion by which to determine 'Whether or not 
the evidence before us proves negligence. 

A person or corporation which is given permission to use the part 
of the public street or sidewalk temporarily for its own purposes has a 
duty to take reasonable care to keep the way reasonably safe for the pas- 

I 

sage of persons or travelers lawfully using the street dr sidewalk and free 
of temporary or permanent conditions of danger. So here the Tompkins 
225 Company, which was given permission to erect aj temporary walk¬ 

way on the public street, necessary in connection with its construction 
work on the Wyatt Building, had a duty to use reasonable care to main¬ 
tain the walkway safe for passersby, including the plaintiff. 

The District of Columbia has certain regulations applicable to tem¬ 


porary sidewalks of the type here involved and the specific regulation in 
question has been read to you, at least on several occasions. This regu¬ 
lation would not make the defendant Tompkins Company an insurer of the 
safety of passersby, or require it to keep the walkway one hundred per 
cent free of snow at all times, but it did require the defendant to do what 
a reason ably pru dent man would have do ne to maintain the walk in a rea¬ 
sonably safe condition for passersby, and if the H gfamjjgwt fcrw»w or should 
have known of a dangerous condition^ and had a reasonable time to cor¬ 
rect it. It had a duty to take reasonable steps to do so. If the defen- 
dant company failed to exercise such reasonable care, then it was negligent. 


< 
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No presumption of negligence whatever arises from the mere happen¬ 
ing of the accident. You may not speculate on whether the defendant was 
negligent or not. The burden, as I have said, is upon the plaintiff to prove 
by a preponderance of the evidence that the defendant was in fact negligent. 

If you find that the plaintiff has failed to prove the defendant was 

226 negligent, then that is the end of the case, and your verdict will be 
for the defendant. However, if you find the plaintiff has proved negligence 
on the part of the defendant, then you will consider whether the plaintiff 
las also proved by a preponderance of the evidence that such negligence 
was the proximate cause of his injuries. 

Now, what do we mean by the term "proximate cause"? The prox¬ 
imate cause of an injury is that cause which in natural and continuous se¬ 
quence, unbroken by any efficient intervening cause, produces the injury 
and without which the result would not have occurred. It is the efficient 
cause, the one that necessarily sets in operation the factors that accom¬ 
plish the injury. It may operate directly or by putting intervening agen¬ 
cies in motion. 

This does not mean that the law seeks and recognizes only one 
proximate cause of an injury, consisting of only one factor, one act, one 
element or circumstance, or the conduct of only one person. To the con¬ 
trary, the acts and omissions of two or more persons, or the act of one 
person and a natural element, may work concurrently as the efficient 
causes of an injury, and in such a case each of the participating acts or 
omissions is regarded in law as a proximate cause. 

So here, if you should find the defendant was negligent and that this 
negligence concurring with the snowfall caused the plaintiff T s fall, then the 

227 defendant would be liable for the plaintiffs injury. Of course, if 
you should find that the defendant did all that a reasonable man would have 
done to clear the walk and was not negligent, then you will find for the 
defendant and you will not reach, as I have said before, the question of 
proximate cause. 

It is contended on behalf of the defendant that there was contributory 
negligence, and likewise assumption of risk. Therefore, if you should 



87 


find from all the evidence in the case that the plaintiff has proved by a 

I 

preponderance of the evidence that the defendant was negligent and that 
its negligence was a proximate cause of the plaintiff's injuries then the 
responsibility is on the defendant to go forward and to prove the defense 
of contributory negligence by a preponderance of the evidence, that is, 
that the plaintiff was negligent and that his negligence contributed in some 
way to the proximate cause of his injuries or that the plaintiff assumed 
the risk of injury by placing himself in a dangerous position. 

Contributory negligence is neglect of the duty imposed upon every 
person to observe ordinary care for his own safety. To put it another 
way, contributory negligence on the part of a person injured through the 

i 

negligence of another is want of due care in respect to the event causing 
the injury, and is in itself conduct having a share in bringing on the harm. 

228 A person who by his own act subjects himself unnecessarily to dan¬ 
ger, violates a duty imposed on all men to use ordinary care for their 
own safety and is guilty of contributory negligence. Not only is the plain- 
tiff precluded from recovery if his injuries were the proximate cause of 
his sole negligence, but such plaintiff may not recover if he was guilty of 

I 

contributory negligence. 

So here the plaintiff, Mr. Dougherty, had a duty to exercise reason¬ 
able care for his own safety while walking along the temporary walk in 
question. If a reasonably prudent man would have taken more care in 
looking where he was stepping under all the circumstances, and Mr. 
Dougherty failed to take such care, then he was negligent. Similarly, if 

i 

a reasonably prudent man would have held onto the rail while stepping 
off the ramp under all the circumstances, Mr. Dougherty would be neg- 
ligent in failing to hold onto the rail. 

Those are all questions of fact for you to determine. 

You are instructed as a matter of law that one who knows, appre¬ 
ciates and deliberately exposes himself to a danger assumes the risk 
thereof. And here, too, the burden is on the defendant to prove by a 
preponderance of the evidence that the plaintiff did assume the risk. 

i 
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In this case the defendant says that if the walk was in a dangerous 
I condition, it was so because of the snow and that Mr. Dougherty could 
see and appreciate the dangerous condition when he entered the 
walkway. Hence, the defendant contends Mr. Dougherty assumed the 
risk of walking along the temporary sidewalk. 

If you should find that the walk was in a dangerous condition and 
that the plaintiff saw that condition and appreciated the danger of it, and 
yet used the walk, then you would find that he assumed the risk of injury 
from walking on it. And even if you should find the defendant was negli¬ 
gent and that such negligence caused the accident in whole or in part, if 
you further find that the defendant has proved the plaintiff was contribu- 
torily negligent or assumed the risk, then your verdict must be for the 
defendant Tompkins. If, however, you find that the plaintiff has proved 
negligence of the defendant caused the accident and the defendant has 
failed to prove contributory negligence or assumption of risk by the 
plaintiff, then your verdict will be for the plaintiff and you will then have 
for your consideration the question of damages to be awarded by you. 

And in such event the plaintiff has the burden of establishing by a fair 
preponderance of the evidence those damages which were proximately 
caused him by the defendant’s negligence and may recover only those 
damages which you find from the evidence have proximately resulted or 
which may with reasonable certainty result in the future from the defen¬ 
dant’s negligence. 

230 In awarding damages, if you find any due the plaintiff, you are not 
to be swayed from a just and fair determination by sympathy, bias, or 
prejudice for or against the plaintiff or the defendant, and in fixing the 
amount of damages, if any be due the plaintiff, you should consider the 
reasonable value of examination, attention and care by physicians, rea¬ 
sonably required and actually given in the treatment of the injuries sus¬ 
tained by him in this accident, and reasonably certain to be required and 
given in the future if any there be. You will consider the reasonable 
value of hospital accommodations and care, medicines and x-rays, or 
other expenses necessitated as a result of his injuries, and reasonably 
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certain to be required in the future, if any. You should also consider his 

. .. 

health and condition prior to the injuries complained of! as compared to his 
health in consequence to such injuries^ and whether or not such injuries 
have resulted in permanent disability. You should also consider such a 
sum as would reasonably compensate him for pain, discomfort or mental 
anguish he suffered as a result of the injuries, or any mental anguish, pain 
or suffering which he is reasonably certain to suffer in the future from such 
injuries; and, likewise, such loss of earnings as he may have in fact sustained. 
Has the plaintiff anything to add or the defendant ? 

MR. SIRICA: Nothing, your Honor. 

. 

231 MR. DOHERTY: May we approach the bench? 

THE COURT: Yes, sir. 

(Bench Conference:) 

MR. DOHERTY: If your Honor please, I wish to except to the matter 

I 

of your instruction on the assumption of risk. I don't think there is any 
factual situation here about assumption of risk at all, from any of the evi¬ 
dence, and in addition to that, of course, an exception of your Honor's 
instruction on the regulation about the fact of having it free from snow. 

I say it was their duty under that regulation to keep it free from snow. 

THE COURT: All right, sir. 

* i 

MR. SIRICA: I have nothing, your Honor, to add. 

(Open Court:) 

j 

THE COURT: There being nothing further from either counsel, ladies 
and gentlemen, the Court will first excuse the two alternate jurors, the 
contingency for which you were selected not having occurred, with the thanks 
of counsel for the plaintiff, the defense, and the Court.j As to the remain- 
ing twelve ladies and gentlemen of the jury, it becomes your duty now to 
retire to the jury room, select your foreman, considexi and decide the case. 
Your verdict in this case will be for the plaintiff or for the defendant. 

4c 4c 4c 4c 4c 4c * 

i 

. I 
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1. The regulation in issue was admitted into evidence 
without objection. Plaintiff had no right to have his requested 
instruction No. 1 granted as drawn. Therefore, the only ques¬ 
tion presented, with respect thereto, is whether the instruction 
given by the trial court properly prescribed the duty owed by 
defendant to plaintiff under the circumstances presented. 

2. Did the evidence provide a basis for the submission 
of the issue of assumption of risk to the jury. 

3. Did the trial court abuse its discretion ini precluding 
argument to the jury by plaintiffs counsel based upon a regu¬ 
lation which had been properly excluded from evidence in 
this cause? 
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COUNTERSTATEMENT OF CASE 

l 

i 

i 

i 

A. Facts and Proceedings below : 

On January 29, 1954 appellant Arial S. Dougherty commenced this 
action by filing a complaint (J. A. 1) in the United States District Court 
for the District of Columbia seeking damages for personal injuries alleg- 

I 

edly sustained when plaintiff was caused to fall while using a temporary 
walkway " . . .by reason of the negligence of the defendant in failing to 
properly maintain the said walk in that it was permitted to remain in a 

slippery condition . . ." Defendant answered the exigencies of this 

i 

complaint by denying negligence in the erection or maintenance of the 
walkways and by asserting, inter alia, that the plaintiff was guilty of 


i 


2 


contributory negligence and that he assumed the risk of any injuries 
which may have been sustained. (J. A. 2) At the pre-trial of the cause, 
plaintiff claimed that he was caused to fall because as he Tt . . . was 
leaving this temporary walk there was a considerable slant downward 
and no hand-rail and the wood was wet and slippery . . ." Plaintiff 
there also asserted his reliance upon ’’Articles 304-04 and 306 of the 
1951 Building Code of the District of Columbia. ” (Rec. 258) 

The cause with the issues thus framed came on for trial before 
Judge Richmond B. Keech on January 13, 1956. During the course of 
the first day of trial, and after the testimony of Mr. Julian Paul Green, 
District of Columbia building plans examiner, had been taken, a mistrial 
was declared. Mr. Green’s testimony concerned the application for 
permit to build the walkway in question, its erection, its conformity to 
Building Regulation standards, and the interpretation of Section 306. 

Some of this evidence was heard out of the presence of the jury in accord¬ 
ance with the ’’good practice” prescribed by this Court. Hecht Co . v. 
McLaughlin, 93 U. S. App. D. C. 382, 214 F. 2d 212 (1954). Counsel 
agreed and stipulated during the course of the trial when resumed that 
that testimony could be ”. . . used as if it were in this case. ” (Rec. 

245, 246, J. A. 25). Mr. Green testified as a witness for plaintiff that 
he was a plans examiner for the District of Columbia Department of 
License and Inspection; that his duties related to temporary walkways, 
public walkways, barricades and signs; that Tompkins Company applied 
for and was issued a permit to construct a temporary walkway; that the 
walkway was erected on or before August 12, 1953; that it extended from 
eighteen inches inside the curbline out towards the street, a distance of 
six feet four inches; that eighteen inches of it covered the regular side¬ 
walk; that the plan for the constructed walkway was inspected and approved 
by him; that the walkway was constructed in accordance with the plan 
and that it thereafter was inspected and approved. Mr. Green also testi¬ 
fied that the walkway began twenty-three feet out from the building line 
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I 

i 

j 

i 

and that Section 306 which contains a roofing requirement was not ap¬ 
plicable because the six foot wide walkway only covered eighteen inches 
of the sidewalk. He stated that although perhaps literally he could have 
required an eighteen inch roof in this instance he had never required 
roofing over similar walkways because eighteen inches as a practical 
matter would serve no useful purpose. (Appellee*s Appendix 6-9) 

I 

According to the evidence, Mr. Dougherty sustained a fall at 
approximately 8:20 to 8:30 A. M. on November 6, 195^ as he was walking 
from the corner of 14th and H Street, N. W. towards tbe Capital Garage 
Barber Shop between 13th and 14th on New York Avenge (J. A. 9). It was 
snowing at the time of the accident, and had been snowing for some time. 

(J. A. 9, 35, 56, 65). The weather was bad (J.A. 9); the snow heavy 
(J. A. 9); vehicular and pedestrian travel generally was hazardous through- 
out the city. (J.A. 12, 29, 74, 77) The walkway, as shown by the 

j 

exhibits, was constructed in two parts with a drive space in the middle. 
Each section had an incline or ramp on each end leading from the street 

l 

level to the level of the sidewalk. 

Mr. Dougherty testified that it was snowing when he left his home 
at 7:55 A. M. and had been for some time (J.A. 9); that he noticed the 
traffic conditions and saw a lot of snow (J.A. 13); that he was conscious 
of the hazards; (J. A. 14); that he saw the temporary walkway and noticed 
that it was covered with snow (J.A. 10); that the walk did not appear to 
have been used much earlier (J.A. 10); that he crossed over the first 
section and most of the second without event (J.A. 10); that he proceeded 

i 

cautiously because (1) he knew it was a temporary walkway, (2) he knew 
it was slippery and wet, (3) he knew construction was!in progress (4) he 
knew he had to be careful and (5) he knew he might fall if he was not care- 
ful (J. A. 20-21). He had been up two ramps and down one. The ramp 
on which he fell looked to be the same as the others (J. A. 16-18) and he 
knew that he was about to step on a ramp (J. A. 18). He hesitated before 
he stepped upon it. (J.A. 19). Despite these warnings, however, he 
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did not hold onto the hand rail which was present (J. A. 15, 20-21). 

"Q. Now, you noticed that the ground was sort of 
slippery and you knew it was wet, did you not? A. Yes, 
sir. 


Q. You knew that if you were not careful as you 
walked along, that you might slip and fall; you knew that, 
did you not? A. Just like any wet snow will be, it is 
bound to be slippery. 

Q. And you knew as you walked along that walk 
from the beginning to the end, you knew it was a tempor¬ 
ary walk; correct? A. That is right 

Q. And you knew that a construction job was going 
on in connection with that building; correct? A. Yes, 
that is right. 

Q. And you knew that if you did not exercise a 
greater degree of care, we might say, than you might 
exercise on walking on a dry sidewalk, you might fall; 
correct? A. That is true. 

Q. And didn't you realize, Mr. Dougherty, that 
these railings there, or this railing that was put up 
there, could have been of some assistance to you to 
walk along and keep your balance there ? A. The rail¬ 
ing on the left side. 

Q. That is right. A. It would not to my opinion 
have anything to do with walking on the right side. 

Q. I understand, but if you had any difficulty nav¬ 
igating or walking, the railing was there for your assist¬ 
ance; right? A. Well, I don't know, but it is always a 
habit of mine to walk on the right side of anything. 

Q. Now, when you went down this ramp, you were 
about four feet away from the railing, weren't you; ap¬ 
proximately four feet ? A. Four feet, about, away. 

Q. In other words, could you have reached over 
and touched it? A. I don't know whether I could have 
or not." 

* * * * * 

"Q. Now, as you walked along coming to the point 
where you fell, you were about in the center of this walk 
where you have indicated by a cross-mark where you fell, 
and there was no reason why you couldn’t have gotten to 
the left and have held onto this banister or railing, was 
there ? A. No, there wasn't. 
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Q. You could have done that easily ? A. That 
is right. 

Q. It was there for you to hold onto? A. Right. ** 

* * * * * 

"Q. And you crossed the street and then you came 
to a point where you first got on to this temporary ramp 
or walk? A. That is right. 

Q. You were conscious of the fact that it was dan- 
gerous to walk that morning, were you not ? A. I think 
— yes, I was conscious of it. 

i 

Q. It was a hazardous condition? Al That is 
right. | 

Q. And were you walking with caution? A. Oh, 
yes." I 

i 

The other witnesses noticed the same generally hazardous condi¬ 
tions (J. A. 26-27, 35, 56, 65, 74, 77). Mr. Snyder stated that the walk¬ 
way and ramp looked hazardous and was "obviously slippery*’ (J. A. 26, 
27). They had no difficulty seeing the ramp (J.A. 27, 77-78) or the con¬ 
ditions as they existed on that morning. 

Defendants employees testified that the first order of business 

I 

after their arrival at approximately 7:30 on that morning was to shovel 
the accumulated snow off the walkway and the ramps and to sprinkle 
sand on the surface. This was finished by 8:00 A. Ml (J.A. 35, 37, 56. 
58-60, 64) The snow removed was shoveled through small openings in 
the fence rail into the street (J. A. 45, 58). Sand was again sprinkled 
on the walk between 9:00 and 10:00 A. M. (J. A. 51, 55-56). The walk 
was shoveled and sanded again at approximately 10:30 A.M. (J.A. 35- 
39) and twice more in the afternoon (J. A. 59, 68). j 

Witnesses called on behalf of plaintiff testified that after the 

i 

accident they saw no evidence of the walk having been shoveled and that 
they saw no sand (J.A. lOj 27, 76). Mr. Snyder admitted that he did 
not disturb the surface snow so as to ascertain whether there was any 
sand underneath (J. A. 31). 
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Mr. Clarence Woolum, a meteorologist for the United States 
Weather Bureau, testified from Weather Bureau reports that snow be¬ 
gan to fall lightly at 4:28 A. M. on November 6, 1953 and continued be¬ 
coming moderate (i. e., increased intensity) at 6:55 A. M., decreasing 
to light again at 8:12 A. M., becoming moderate again at 8:59 and con¬ 
tinuing until 9:55 when it again was light. This snowfall was recorded 
at every reading from 4:28 A. M. until at least 11:27 A. M. The temper¬ 
ature ranged between 30 and 33°. As of 11:33 A. M. two and one half 
inches of accumulated snow had been recorded. The entire amount for 
November 6, 1953 was six and one-half inches. (J. A. 46-50). 

As previously stated, plaintiff originally, at pre-trial, relied upon 
Articles 304-04 and 306 of the Building Code. The Court ruled that 
Article 306 was inapplicable during the taking of Mr. Green’s testimony 
(Appellee’s Appendix 9). No point is raised with reference to the 
validity of that exclusionary ruling. The remaining regulation is in 
controversy. Article 304-04, in pertinent part provides: 

”If any enclosing fence shall prevent passage on 
the sidewalk, there shall be constructed, and main¬ 
tained in good repair and free from rubbish, dirt and 
snow, a temporary plank sidewalk around the same 
not less than 6 feet in width in the clear. ” 

In the trial court plaintiffs counsel contended that that regulation re¬ 
quired defendant to keep the walkway absolutely clear of snow (J. A. 31- 
34). Defendant’s counsel took the position that the regulation did not 
make defendant an insurer of the safety of pedestrians and that the regu¬ 
lation would have to be reasonably construed (J. A. 31, 34, 79). The 
trial court agreed with defendant’s contention (J. A. 79). Plaintiffs 
requested instruction No. 1 was denied by the court as drawn. (J. A. 78). 

Plaintiffs counsel then indicated an intention to argue that defend¬ 
ant in complying with its obligations toward plaintiff should have had a 
roof or cover over the walkway. This was the requirement of Article 


306 which was excluded by the court. Plaintiffs counsel was therefore 
properly instructed to refrain from that specific argument in his remarks 
to the jury (J. A. 80-81). 

Thereupon, the issues of negligence, contributory negligence, 
assumption of risk and proximate cause were submitted to the jury upon 
full, proper and adequate instructions (J. A. 81-89). The jury returned 
a verdict for defendant. From the judgment entered fhereon, this appeal 
is taken. 

B. Questions Presented: 

1. Did the trial court’s instruction properly prescribe the duty 
owed by defendant in the circumstances presented ? 

i 

I 

2. Did the evidence provide a sufficient basis fyr the submission 
of the issue of assumption of risk to the jury? 

! 

3. Did the trial court abuse its discretion in pijeeluding plaintiffs 
counsel from argument to the jury based upon a regulation which had 
been excluded properly from evidence in this cause ? ! 


REGULATIONS INVOLVED 
The 1951 Building Code of the District of Columbia: 

M Article 304-04. -- Passageway through oij around 
stored material. 

M A width of not less than 6 feet must be kept clear on the 
sidewalks, but beyond such a passageway the sidewalk may 
be enclosed with a tight board fence, and used pnder the same 
conditions as the roadway; provided no materials or rubbish 
are deposited or placed within 2 feet of any tree!, and provid¬ 
ed there is no vault under the sidewalk. If any Enclosing 
fence shall prevent passage on the sidewalk, there shall be 
constructed, and maintained in good repair and free from 
rubbish, dirt and snow, a temporary plank sidewalk around 
the same not less than 6 feet in width in the cleir." 
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Section 306. — Sidewalk Protection 

"Whenever a building or part thereof, within 5 feet of 
the building line, on an unparked street, is to be erected 
or raised to exceed three stories in height, or whenever 
such a building more than three stories in height is to be 
demolished, the owner or the person doing or causing such 
work to be done, shall erect and maintain during such work 
a substantial watertight roof not less than 2 inches thick 
over the sidewalk in front of said building and extending, as 
far as practicable, from the building line to the curb. Such 
roof shall remain in place as long as deemed necessary by 
the Director of Inspection. Every such covering shall be 
not less than 8 feet in clear height above the sidewalk and 
shall be kept properly lighted at night to protect pedestrian 
traffic. ” 


SUMMARY OF ARGUMENT 

Plaintiff complains about the trial court’s interpretation of Article 
304. 04 of the District of Columbia Building Code and about the failure of 
trial court to grant his requested instruction No. 1. These matters were 
incident to the determination of the proper duty which should be imposed 
upon the defendant in the circumstances presented in this cause. The 
only question for determination is whether the trial court’s instruction 
on that duty conforms with the requirements of law. It is submitted that 
the instruction given to the jury fully and fairly states the law which 
should have been applied. 

•5 ^ % 

The record is completely adequate to sustain the summati on of the 
defense of assumption of risk to the jury. The trial court’s instruction 
thereon was in accord with applicable decisions and the jury’s finding 
should not be disturbed. 

The trial court refused to permit plaintiffs counsel to argue that 
the defendant, in the exercise of reasonable care, should have construct¬ 
ed a roof over the walkway. The regulation dealing with such a require¬ 
ment was properly excluded from evidence. In view of this exclusion, 
the trial court properly prohibited the argument which was advanced and 
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no abuse of discretion can be shown with respect to that ruling. 

All of the issues involved were submitted under proper instructions 
to the jury, and no showing has been made on this appeal which would 
warrant the disturbance of the verdict of the jury and the judgment en¬ 
tered thereon. 


ARGUMENT 

t 

i 

A. The Trial Court Properly Instructed the Jury With 
Respect to the Duty Owed by Defendant to Plaintiff 

in the Circumstances Presented. 

- 

No question has been raised with respect to the applicability or 
validity of Article 304. 04. It was introduced into evidence without objec¬ 
tion and was read in its entirety, as written, to the jury. No direct 
comment with respect to its interpretation was made. The trial court 
permitted the jury to consider that regulation along yith all the other 
circumstances and evidence in the cause in their determination of negli- 

i 

gence vel non . 

The instruction submitted by plaintiff on the issue of defendant's 

I 

duty and liability has been designated as ”Plaintiffs Instruction No. 1" 

(J. A. 78). As drawn it is improper because it does hot include the de¬ 
fense of assumption of risk which was raised in the pleadings by defend- 

! 

ant and in the evidence introduced in the cause. It is further improper 
because it tends to impose a duty upon the defendant yrhich would be im¬ 
possible to fulfill, i. e., of keeping the walkway absolutely free from 

i 

snow. No litigant has the right to demand instructions in precise terms. 
If the trial court's instruction as given correctly prescribed the duty 
imposed upon defendant by law, plaintiff has no standing to comp l a in . 

i 

Lippman v. Williams , 79 U. S. App. D. C. 334, 147 2d 150 (1945); 
Thomas v. United States, 74 U.S. App. D. C. 167, 121 F. 2d 905 (1941): 
Baltimore & Ohio R. R. v. Corbin, 73 App. D. C. 124, 118 F. 2d 9 (1940). 
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Plaintiffs instruction No. 1 was based upon what plaintiffs counsel 
considered to be the requirements of Article 304. 04. 

Plaintiffs counsel admitted, as indeed he must, that the regulation 
does not have the effect of making defendant an insurer of the safety of 
pedestrians (J. A. 32). It is obvious that defendant had no duty to catch 
the flakes of snow as they fell so as to keep that walkway ’’free from 
snow”. 

The trial court told the jury that the satisfaction of the duty to 
exercise reasonable care in law varies with the circumstances. The 
jury were told what the terms of the regulation were and they were per¬ 
mitted to consider it along with other facts and circumstances in deter¬ 
mining whether defendant was negligent in this case. 

The action brought by plaintiff sounds in negligence as does the 
regulation here in controversy. Negligence must flow from the conscious 
act of one’s volition. Weldon Tool Co . v. Kelley, 81 Ohio App. 427, 76 
N.E. 2d 629 (1947); Lobert v. Pack , 337 Pa. 103, 9 A. 2d 365 (1930); 
Slattery v. Haley , 520nt. L. R. 45, 3Dom. L. R. 156 (1923); Blashfield , 
Cyclopedia of Automobile Law and Practice, Vol. 1, Sec. 656. Essen¬ 
tial elements therefore are (1) notice and (2) the opportunity to act. 

Business invitees, who occupy a favored status in the law are en¬ 
titled to no more from the owner or occupier of land who invites them 
thereon. Brodsky v. Safeway Stores, 80 U. S. App. D. C. 301, 152 F. 2d 
677 (1945); Selby v. S. Kann Sons Co ., 64 App. D. C. 36, 73 F. 2d 853 
(1934); F. W. Woolworth Co. v. Williams , 59 App. D. C. 347, 41 F. 2d 
970 (1930). States that have statutes requiring owners to keep their 
premises in good repair follow the same rule of reason even though the 
statute may on its face seem absolute because reason dictates that lia¬ 
bility may not be imposed for failure to make repairs when (1) there has 
been nothing to indicate that repairs were needed or (2) time has not 
permitted the action necessary. Brown Co. v. Wilson, 191 Ga. 750, 
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13S.E. 2d 779 (1941), 65 Ga. App. 15, 14S.E. 2d 486; Fogarty v. 
Beuchler & Son, Inc ., 124 Conn. 325, 199 A. 550 (1938); Morningstar 
v. Strich, 326 Mich. 541, 40 N. W. 2d 719 (1950); Collins v. Noss, 258 
App. Div. 101, 15N.Y.S. 2d 475, affd. 283 N.Y. 595, 28N.E. 2d 20 
(1939) Even common carriers of passengers for hire, upon whom is 
placed the duty of exercising the highest degree of care, are entitled to 
notice and opportunity before liability is imposed. Old South Lines v. 
McCuiston, 92 F. 2d 441 (5th Cir. 1937); Windham v.j Atlantic Coast 
Lines , 71 F. 2d 115 (5th Cir. 1934). 

i 

Despite its obvious invalidity plaintiff has clung to the contention 
that the plaintiff should be entitled to recover as a matter of law if his 
fall was occasioned by the existence of snow on the walkway. (His con¬ 
tention in that respect is somewhat clouded by his admission that the 
defendant was not an insurer of the plaintiffs safety ip these premises.) 
The proper solution to the problem posed depends upon the determination 

as to what duty was owed in law by the defendant to the plaintiff. 

| 

Plaintiff was a ’’licensee by invitation” as that term is defined by 
this Court in Firfer v. United States, 93 U. S. App. l}. C. 216, 208 F. 2d 
524 (1953). The duty prescribed by the court then as stated in Firfer is 
” . . .to exercise reasonable and ordinary care and to provide reason¬ 
ably safe premises ...” The regulation involved must be interpreted 
reasonably. United States v. American Trucking Assn’s. , 310 U.S. 534 
(1940); Nevada v. Slemmons, 244 Iowa 1068, 59 N. Wj 2d 793, 43 A. L. R. 
2d 693 (1953); Ex parte Anderson, 191 Ore. 409, 229 P. 2d 633, 230 P. 2d 
770 (1951); Montz v. District of Columbia , 20 App. Ij. C. 568 (1902). 

This regulation imposed upon this particular defendant the duty with re¬ 
spect to maintenance against snow conditions that is imposed upon others 
in the District of Columbia, i. e., to take reasonable precautions to keep 
the walkway free from snow. Smith v. District of Columbia, 89 U. S. 

App. D. C. 7, 189 F. 2d 671 (1951); Radinsky v. Ellis, 83 U.S. App. D.C. 
172, 167 F. 2d 745 (1948); Pessagno v. Euclid Inv. Co ., 72 App. D. C. 
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141, 112 F. 2d 577 (1940); Phillips Petroleum Co. v. Childress, 78 F. 2d 
861 (10th Cir. 1935). The language of District of Columbia Code, 1951 
Edition, Title 7-801, 802 and the interpretation of the duties prescribed 
thereby demonstrates that these very similar statutory mandates have 
been interpreted and applied in the same way that Judge Keech applied 
them in this cause. These regulations are in confirmation of the com¬ 
mon law duties that were imposed upon landowners. The interpretation 
sought by plaintiff would lead to unreasonableness and would be "essen- 
tially unfair". Doctrines which tend to establish liability without fault 
should be examined carefully and cautiously applied. Peigh v. Baltimore 
& Ohio R. Co ., 92 U.S. App. D.C. 198, 204 F. 2d 391 (1953); Hecht 
Co. v. McLaughlin , 93 U.S. App. D.C. 382, 214 F. 2d 212 (1954). 

The pertinent portions of the trial court’s instruction stated: 

"Negligence is the doing of some act which a reason¬ 
ably prudent person under similar circumstances would 
not do, or the failure to do something which a reasonably 
prudent person would do under the same circumstances, 
actuated by those considerations which ordinarily regu¬ 
late the conduct of human affairs. In short, negligence 
is the failure to use ordinary care in the management of 
one’s property or person. 

"You will note that the person whose conduct is set 
as a standard is not some exceptional person. It is not 
a person peculiarly endowed with qualities of perfection 
or an exceptionally skillful person, but it is a person of 
reasonable and ordinary prudence. Negligence is not 
an absolute term but a relative one. Inasmuch as a 
reasonably prudent person will react differently under 
different circumstances and the amount of care he uses 
will vary in direct proportion to the danger known to be 
involved in his undertaking, it follows that in the exer¬ 
cise of reasonable care the amount of caution required 
by the law varies in accordance with the nature of the 
act and the circumstances under which the act was done. 

M An act of negligence under one set of conditions 
might not be negligence under other conditions. There¬ 
fore, in order to arrive at a fair standard we ask what 
conduct might have been expected of a person of ordin¬ 
ary prudence under the same circumstances. Our answer 
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r , to that question gives us the criterion by which to deter¬ 

mine whether or not the evidence before us proves neg- 

* ligence. 

"A person or corporation which is given permission 

* to use the part of the public street or sidewalk tempor- 

* arily for its own purposes has a duty to take reasonable 

, care to keep the way reasonably safe for the passage of 

persons or travelers lawfully using the street or side¬ 
walk and free of temporary or permanent conditions of 
« i danger. So here the Tompkins Company, which was 

v given permission to erect a temporary walkway on the 

public street, necessary in connection with its construc¬ 
tion work on the Wyatt Building, had a duty to use reason¬ 
able care to maintain the walkway safe for passersby, 

► , including the plaintiff. 

v M The District of Columbia has certain regulations 

applicable to temporary sidewalks of the type here in¬ 
volved and the specific regulation in question has been 
read to you, at least on several occasions.! This regu- 
r I lation would not make the defendant Tompkins Company 

* an insurer of the safety of passersby, or require it to 

keep the walkway one hundred per cent free of snow at 

| all times, but it did require the defendant to do what a 

reasonably prudent man would have done to maintain the 
walk in a reasonably safe condition for passersby, and 
if the defendant knew or should have known of a danger¬ 
ous condition, and had a reasonable time to correct it, 

* , it had a duty to take reasonable steps to do so. If the 

defendant company failed to exercise such Reasonable 
care, then it was negligent." (J. A. 84-85). 

* It is submitted that that instruction constitutes a full and fair 

* statement of the law applicable to this case. 

i 

l 

B. The Evidence Sustained the Application by the Doctrine 
of Assumption of Risk 

* - j 

, , Plaintiff cites several cases which generally hold that the evidence 

presented was insufficient to sustain a finding of assumption of risk as a 

* matter of law and reasons therefrom that the trial court’s action in the 

F case was improper. In this case, the issue was submitted to the jury 

under proper instructions and their findings with respect thereto must 

i 

be given effect unless the evidence presented did not provide a sufficient 






14 


foundation for the finding. 

The authorities are clear that one, who, with full knowledge and 
appreciation of the dangers involved, proceeds to do that which a reason¬ 
able person would not do, assumes the risk of injuries which may be 
thereby sustained. Weber v. Eaton , 82 U.S. App. D. C. 66, 160 F. 2d 
577 (1947); Mosheuvel v. District of Columbia, 191 U.S. 247 (1903). 

Defendant here did not request or obtain a binding instruction on 
the issue. The facts were submitted to the jury under instructions which 
accurately stated the law. In this case, plaintiffs knowledge and appre¬ 
ciation was admitted. All risks were open and apparent. The hand rail 
was a few feet away and could easily have been used, and yet plaintiff 
chose to walk down the other side of the walkway where there was no 
support. Any finding of assumptio n or risk is adequately supported by 
the record and should not be disturbed. 

C. The Trial Court* s Discretion was Properly Exercised 
in Precluding Argument Based on Article 306. 

Building Code Article 306 was excluded from evidence because it 
was inapplicable on its face and because the plaintiffs expert from the 
District of Columbia Department of License and Inspection testified that 
it had not been applied in situations such as the one here involved. While 
plaintiffs counsel does not complain about that exclusionary ruling, he 
does contend that the trial court erred in refusing to permit him to argue 
the same thing in connection with the duty which he says should have been 
imposed upon the defendant by virtue of Article 304. 04. The only matter 
which Judge Keech directed counsel to refrain from arguing related to 
the roofing requirement of Article 306. (J. A. 80-81). 

In effect, plaintiffs counsel requested permission to argue that 
defendant should have erected a roof over the walkway when the regula¬ 
tion dealing with that requirement had been determined to be inapplicable 


in the circumstances presented. A ruling by the trial court with respect 
to arguments of counsel is discretionary in nature for the trial court has 
a clear view during the course of the proceedings of tjie manner in which 

the issues are presented and is the best judge of matters which may be 

! 

prejudicial. Hockaday v. Red Lines , 85U.S. App. D. C. 1, 174 F. 2d 
154 (1949). No abuse of trial court’s discretion in this instance has 
been demonstrated. 

i 

CONCLUSION 

The issues in the instant case are not complicated. The facts were 
presented to the jury in their entirety and were submitted for their deter¬ 
mination under proper instructions. The issues presented were peculiarly 
factual and were properly within the province of the jury. Its findings are 
therefore binding on appeal. 

i 

The trial court’s determination with respect to the effect of the 
regulations upon the duty owed by the defendant to the plaintiff was pro¬ 
per and the instruction fully and fairly stated the law which should have 
been applied. Plaintiffs contention that the record is! devoid of evidence 
which would sustain a finding of assumption of risk is completely lacking 
in merit. The trial court’s ruling with respect to the plaintiffs request 
for permission to argue that the defendant should have constructed a 
roof over the walkway in the exercise of reasonable care was proper. No 
abuse of discretion with respect to that ruling has been shown. 

In these circumstances, there is no justification for setting aside 
the findings made by the jury. This appeal should therefore be denied. 

Respectfully submitted, 

John J. Sirica 
John P. Arness 

810 Colorado Building 
Washington, D. C. 

HOGAN & HARTSON Attorneys fo^ Appellee 

Of Counsel 






APPENDIX 


IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

[Filed June 27, 1956] 

ARIAL S. DOUGHERTY, ) 

Plaintiff > 

vs. j Civil Action No. 353-54 

CHAS. H. TOMPKINS COMPANY, ) 

a corporation, ' 

Defendant ) 

Washington, D.C. 

Friday, January 13, 1956 

i 

The above-entitled cause came on for trial before Honorable Rich¬ 
mond B. Keech, United States District Judge, and a jury, at 10:50 a.m. 
Appearances: 

On behalf of the Plaintiff: Cornelius H. Doherty, Thomas Walsh. 

i 

On behalf of the Defendant: John J. Sirica. 

EXCERPTS FROM PROCEEDINGS! 

i 

* * * * * | * * 

JULIAN PAUL GREEN, JR. j 

was called as a witness by and on behalf of the Plaintiif, and, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION j 

BY MR. DOHERTY: j 

* * * * * 

i 

A. I am a plan examiner for the District of Colombia, Department 
of Licenses and Inspections. ! 

Q. And how long have you been so employed? A. I have been em¬ 
ployed in the section sixteen years. I have done this job as plan examiner 

i 

six years. 

Q. And does your job cover the permits that are issued for the erec 
tion of buildings or for temporary walks and all that, in the construction 
of buildings? A. I am not an engineer. It does not cover the erection 
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of a building which requires a registered engineer. It does cover mis¬ 
cellaneous types of permits and plans for a variety of things. It would 
cover temporary walks, public walkways, barricades, and signs, and 
things of that nature. 

♦ * * * * * * 

17 Q. And that was for the construction of the building? A. That was 
an application for a permit to erect and maintain a temporary barricade and 
walkway for a period of construction at the above address, which is 777 - 
14th Street, as shown on attached drawing; all safety precautions to be 
observed. 

* * * * * * * 

18 Q. When was this temporary walk erected? Does your record show 

19 that? A. The date that it was actually erected? 

Q. That is right. They are inspected, are they not? A. Yes, sir. 
The inspector of our department inspected the barricade, when it was built, 
and noted on his inspection report, said "It was in place, complete, on the 
12th of August, 1953. " 

******* 

20 Q. Referring to Plaintiff T s Number 1 for identification, Mr. Green, 
will you tell us where that temporary walk was in relation to the regular 
sidewalk on the south side of H Street, Northwest, between 14th and 13th? 
A. That walk was located from a point 18 inches inside of the face of the 
curb and it extended from that point a clear six foot plus four inches for 
posts at the outer edge, which would be six foot four from a point eighteen 
inches back of the face of the curb. 

Q. And when you say back eighteen inches from the face of the curb, 
you mean that it went back into some part of the regular walk; is that cor¬ 
rect? A. It was eighteen inches on the regular walk; four foot six inches 
in the roadway. 

Q. Does that indicate in any way, Mr. Green, that this temporary 
walk was to take the place of the regular sidewalk? A. Yes, sir. 

21 Q. And what was the purpose of having the temporary walk? A. 

The building code of the District of Columbia requires that at all times 
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a six-foot walk be provided for pedestrian traffic around areas on con¬ 
struction projects that are used for the storage of materials, on the op¬ 
eration of hoists or lifts and equipment at all times a six-foot clear side- 
walk must be provided. 


CROSS EXAMINATION 
BY MR. SIRICA: 

i 

* * * Q. Then we will start talking about ^his ramp that was 

constructed pursuant to the permit which I think you authorized to be 
issued? A. Yes, sir. 

Q. Now, do you have the original plans — I think it was Plaintiffs 
Exhibit Number 1, the original plan that was submitted wherein the 
construction company requested a permit for the erection of this ramp. 

A. Could I have the records? 

Q. Yes. Is this it here? A. No, sir; that is a copy of the survey 

made. 

l 

Q. Well, let me go back to this one here. I am holding up a blue¬ 
print here for the jury, and what was this marked as? 

THE CLERK: That is Plaintiff’s 1. 

I 

BY MR. SIRICA: 

I 

Q. Handing you Plaintiff’s Exhibit Number 1, will you tell the court 
and jury what that blueprint represents? A. This blueprint represents— 

it is part of an application to erect a temporary sidewalk around a bar- 

! 

ricaded area on the established permanent sidewalk which was to be used 

for a hoisting tower and storage of materials. This is the plan indicating 

l 

the location and detail of construction of a temporary six-foot sidewalk 
to project from 18 inches back of the face of the curb into the street to 
provide a minimum six-foot passage. 

Q. Now, under the building regulations it was necessary, was it 
not, for the construction company, the defendant in tfiis case, to first 
apply to your office and submit a plan for the construction of the 
ramp before permission would be granted for that purpose; correct? 

A. Yes, sir. 


32 
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Q. Now, you personally, I think, approved that plan, did you not? 

A. Yes, sir. 

♦ * * * * * * 

33 Q. Now, the next step was for your inspector to go out and look at 
the ramp or the temporary walk to see whether or not that ramp or walk 
which had been constructed pursuant to the permit which you authorized to 
be issued—his job was to see whether or not that ramp was constructed 
pursuant to the permit authorizing construction; correct? A. Correct, sir. 

Q. When did he report back to you that that work had been done prop¬ 
erly? A. You have my record in your hand. I will have to refer to it. 

Q. Would you mind looking at it again so we can get the chronology 
of this picture? A. The permit was issued the 22nd of July. The inspec¬ 
tor reported to me that the walk had been erected in accordance with the 
permit and plans on the 12th of August 1953. 

Q. And that that ramp had been erected also pursuant to the Dis¬ 
trict regulations; correct? 

******* 

34 Q. Isn T t it a fact that the building line on the south part of H Street 
is about 23 feet from the walk or the ramp that was erected? Will you 
look at this again and maybe you can tell from this blueprint. * * * . 

36 A. On the H Street frontage there is 25 feet from the building line 

to the face of the curb. 

Q. Now, as I understand your testimony, the walk for which the 
permit had been issued to erect was erected from a point 18 inches south 
of the curb line, or it extended over the curb line 18 inches? A. That is 
right. 

Q. To a point—what was it—six feet eight inches to a point north 
of the curb line? A. No, sir; it extended from a point 18 inches back 

of the curb to a total of six foot four from that point. 

******* 

38 MR. SIRICA: The defendant objects to that regulation on the ground 

that we feel it is not applicable to this particular ramp that was erected 
pursuant to the permit granted after approval of the plans by Mr. Green, 
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and I think I can develop that if Your Honor will permit me to inquire about 

«. | 

THE COURT: That is what we excused the juryj for ? 

* 4c 4c 4c * i * * 

| 

39 BY MR. SIRICA: j 

Q. When a plan is submitted to you for inspection and before a per- 

I 

mit is issued, and having in mind this particular plan which you approved, 

i 

isn’t it your duty to determine whether or not that meets with the regula¬ 
tions? A. Yes, sir. 

Q. And if it does not meet with the regulation, I that is, with the 
regulation in the books, then of course you won’t appxfove it; correct? 

A. That is correct. 

Q. Now, how is it you approved it? Did it me^t with Article 304-04? 

And you can use my copy here if you want. A. I hav£ a cqpv here. Yes, 

! 

s ir; it complied with that section at the time—the plans complied with that 
section. 

I 

i 

* * * * * * * 

41 Q. Look at Section 306 entitled ’’Sidewalk Protection.” It says, 

’Whenever a building or part thereof within five feet of the building line 
on an unparked street is to be erected or raised to exceed three stories 
in height, or whenever such a building more than three stories in height 
is to be demolished, the owner or the person doing oij causing such work 

i 

to be done shall erect and maintain during such work a substantial water¬ 
tight roof not less than two inches thick over the sidewalk in front of said 
building and extending as far as practicable from the building line to the 
curb. Such roof shall remain in place as long as deemed necessary by the 
Director of Inspections. Every such covering shall be not less than eight 
feet in clear height above the sidewalk, and shall be kept properly lighted 
at night to protect pedestrian traffic”. 

That is the regulation we are inquiring about, tfow, you said the 
building line was 23 feet from the walk, approximately 23 feet; correct? 

A. 23 feet six inches. 

4c * 4c * * | * 4c 

i 

| 

I 

i 
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42 THE COURT: * * * Now we are talking about the Wyatt Building. 

MR. SIRICA: Yes, sir. 

THE COURT: Is that building within five feet of the building line? 

THE WITNESS: That is on the building line. 

MR. SIRICA: Well, let me put it this way, then: 

43 BY MR. SIRICA: 

Q. Is the ramp erected within five feet of the building? A. No. 

The plans don't call for it. The plans show that a temporary sidewalk is 
23 foot six inches from the face of the building and the building line. 

Q. And from your inspector's report, didn't that show that the ramp 
was erected pursuant to the plans and the permit issued? A. It is so certi¬ 
fied. 

Q. §o certified by the inspector? 

THE COURT: Let me see that regulation, will you please, sir? 

MR. SIRICA: All right, sir. It is 306, your Honor. 

THE COURT: This regulation says, Mr. Green, "Whenever a build¬ 
ing or a part thereof — now, in its particular application to this case, 
would that refer to the Wyatt Building? 

THE WITNESS: It would, sir. 

THE COURT: And then it goes on to say, "within five feet of the 
building line". And I have understood you to just say that the building 
line— 

THE WITNESS: It also applies. 

44 THE COURT: It also applies ? 

THE WITNESS: Yes, sir. 

THE COURT: And it would be—inasmuch as the building is on the 
line, that would be applicable? 

THE WITNESS: Yes, sir. 

THE COURT: Then the next part goes on to say, "is to be erected 
or raised to exceed three stories in height" — 

THE WITNESS: This building did exceed three stories in height. 

THE COURT: And that would be applicable? 

THE WITNESS: Yes, sir. 


THE COURT: "or whenever such a building more than three stories 
in height is to be demolished". Well, that isn't applicable, is it? 

THE WITNESS: No, sir. 

THE COURT: "the owner or the person doing or causing such work 
to be done shall erect and maintain during such work a substantial water¬ 
tight roof not less than two inches thick over the sidewalk in front of said 
building and extending as far as practicable from the building line to the 
curb. Such roof shall remain in place as long as deemed necessary by 
the Director of Inspections. Every such covering shall be not less than 
eight feet in clear height above the sidewalk, and shall be kept properly 
lighted at night to protect pedestrian traffic." 

-46 THE WITNESS: Yes, sir. j 

THE COURT: Is this regulation applicable to this job being done? 

THE WITNESS: This regulation would be applicable to it if this 

i 

temporary sidewalk or this six-foot passage-way was provided on the 
permanent sidewalk in front of the place. 

THE COURT: What you are saying to me is thht inasmuch as the 

i 

temporary walk was not on the sidewalk, save as to jL8 inches— 

THE WITNESS: Yes, sir. j 

I 

THE COURT: —this regulation is not applicable. 

THE WITNESS: That is right, Judge. j 

THE COURT: Is there anything which leads you to that belief? 

THE WITNESS: I would say it was applicable, but the only thing 
under this regulation that could have been required, <j>r that might have 
been required for them to do was erecting a roof oveih the 18 inches of 
the walkway that was back of the face of the curb, which in my opinion 
and the opinion of the Department of License Inspections, was not practic¬ 
able. I 

I 

THE COURT: Your distinction is borne out by t!he fact that where it 

I 

says "over the sidewalk"— 

THE WITNESS: Right. I 

THE COURT: And this was not over the sidewalk? 

I 

THE WITNESS: It says "over the sidewalk" and then it goes on to 
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say, "and extending as far as practicable from the building line"—that 
is where the face of this building is—"to the curb". Under this regula¬ 
tion we can only require that they put a roof over that portion inside the 
face of the curb. 

THE COURT: And that would have to be the extent of eighteen inches? 

THE WITNESS: That would have been to the extent of eighteen inches. 

BY MR. SIRICA: 

Q. So that you didn't feel it was necessary for them to do that in this 
situation? A. No, sir. I never make anyone put a roof over 18 inches of 
it. 

******* 

48 Q. So in order to get the picture clear in my mind, if the work was 

being done, say along the side of the building, up toward the top, there 
would be a likelihood of things dropping from the hands of the people work¬ 
ing, we will say, and they wanted to provide a temporary walk there; that 
would be within the five-foot limit of the building line to the building; cor¬ 
rect? 

In other words, if they moved this ramp from where it is, 23 feet 
we will say from the building line, they wanted to put it next to the building 
line or next to the building— A. The sidewalk. 

Q. —then you would have required a roof on top of it? A. Yes, sir. 

Q. But under these circumstances you didn't require a roof and it 

met your regulations; correct? A. Yes, sir. 

******* 

53 THE COURT: You are construing the sidewalk not to mean the side¬ 
walk itself but that which is made into a sidewalk? 

MR. DOHERTY: Yes. 

THE COURT: I don't believe that is the regulation, sir. 

MR. DOHERTY: They talk about a temporary sidewalk in 304-04. 

54 THE COURT: That is the reason I think what they mean here is a 
permanent sidewalk. That is exactly what I thought, Mr. Doherty. 

Can you help us, Mr. Green? 13oyou have any definition of "side¬ 
walk" in here? 
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THE WITNESS: I don T t think the building code defines ’’sidewalk"; 
no sir. No, sir, it does not. 

THE COURT: I didn’t find it, either, sir. NoW, your interpretation 
of "sidewalk" here means the permanent sidewalk as distinguished from 
what is used in lieu thereof? 

THE WITNESS: Yes, sir. And it has always been the practice to 

i 

assume that, and the fact that following it says where! the roof is required, 
it is to extend as far as practicable from the building jline to the curb. 
There is only one curb. 

THE COURT: Do you have anything further you would like to say 
about that, Mr. Doherty? 

MR. DOHERTY: No, Your Honor . I 

THE COURT: I am going to deny it. I think I will protect you. 

i 

I will consider it further and if we get any real change in the situation, 

Mr. Doherty, we can come back; but for the present } will deny it. 

55 MR. DOHERTY: Yes, sir. i 

THE COURT: Deny it not only on the interpretation but on the factual 
situation, too; and the impracticability of the situation as I construe it; 

sidewalk proper, 18 inches would serve no useful purpose. 

* * * * * * * 

57 THE COURT: No, sir. Both counsel are excusing you and I will 

excuse you, sir. 

4c 4c 4c 4c * * * 
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- i 

The defendant has filed an appendix to its brief getting forth the testi¬ 
mony of one Julian Paul Green, Jr., under a heading ’’EXCERPTS FROM 
PROCEEDINGS’’. It would indicate that this testimony was taken in the 

i 

trial of this case. 

I 

i 

The plaintiff called Julian Paul Green, Jr., who was in charge of 
the permit section of the District of Columbia, as his witness at a prior 
trial in which a mistrial was declared. This witness testified as to vari¬ 
ous plats, plans and applications for permits for the erection of the Wyatt 
Building at 14th and H Streets, N. W., Washington, dJ C., and also the 

I 

permits which were issued to the defendant for the construction of this 

i 

building and also the temporary walk in question. A good part of this testi¬ 
mony was before the jury in the prior trial. He also identified Article 304- 
04 and Article 306 of the Building Regulations, and a part of the testimony 
was taken out of the presence of the jury. 
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In the trial of the present case it was agreed that certain exhibits 
could be used without the necessity of recalling the witness Green in this 
case. His testimony was not offered by either party except by reference 
at the time of the introduction of certain exhibits which were given to the 
jury. 

On page 2 of the defendant's brief is the following: 

"Counsel agreed and stipulated during the course of 
the trial when resumed that that testimony could be T . . . 
used as if it were in this case.' (Rec. 245, 246, J.A. 25)" 

The defendant requested the printing of two paragraphs of pages 245 
and 246 of the transcript of the proceedings in the District Court but the 
proceedings, as set forth on pages 245 and 246, are as follows: 

"THE COURT: All right, sir. 

"MR. DOHERTY: If your Honor please, may I show 
this blueprint to the jury? 

"THE COURT: Yes. No objection, Mr. Sirica? 

"MR. SIRICA: No objection. 

"MR. DOHERTY: I will let the jurors see it. This 
is the blueprint of the temporary walk. It was erected or 
constructed by the Defendant Charles H. Tompkins Com¬ 
pany, and it is admitted that they did construct it, and 
that it was in operation, and that was the walk in which 
Mr. Dougherty was walking at the time he was injured. 

(The exhibit was handed to the jurors.) 

"THE COURT: It might be practical, ladies and 
gentlemen, for you to look at it two at a time. It will 
save time if you can do it conveniently. 

"MR. DOHERTY: If your Honor please, I think I 
will let the jury read Plaintiff's Exhibit No. 5, which is 
the application for the permit for this walkway. 

"THE COURT: All right, sir. 

"MR. DOHERTY: And No. 8, which is the building 
permit which was issued in accordance with the applica¬ 
tion. 
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"THE COURT: Very well. 

"MR. SIRICA: No objection. 

"MR. DOHERTY: The long one is No. 5 and the 


short one is No. 6. 

(The exhibits were handed to the jurors. 

"MR. DOHERTY: If your Honor please, 
jurors are looking at those, may Mr. Sirica 
proach the bench? 

"THE COURT: Yes. 


while the 
and I ap- 


(Bench Conference:) 

"MR. DOHERTY: I want to be certain that this Plain¬ 
tiffs Exhibit No. 2 in evidence — that is just merely for 
the purpose of showing that the building was On the build¬ 
ing line in accordance with the testimony of Mr. Green, 
and, of course, we have referred back to thajt, so it won’t 
be necessary for me to go into that again with you. 

"THE COURT: No, sir. 

ft MR. DOHERTY: All right. 

"THE COURT: No. As a matter of fact* everything 
that you have said has been recorded and I understand 
by stipulation it may be used as if it were in this case. 

"MR. SIRICA: And if we have to refer to it, we can 
refer to that as having been admitted in this ^ase. 

"THE COURT: Yes. | 

(Open Court:)" j 

There is nothing in the foregoing which would indicate or show to 
this Court that the testimony of Mr. John Paul Green,! Jr. was ever read 

l 

to the jury or became a part of the proceedings in the second trial. The 
only way it could have been made a part of these proceedings was by the 
reading of this testimony by either counsel for the plaintiff or the defen- 
dant in accordance with the agreement had between counsel and the Court. 

The testimony was available to either party if they desired to make it a 
part of the record. 

The defendant, in its brief on page 7 under the heading "REGULATIONS 
INVOLVED", sets out Article 304-04 and on page 8 Section 306 of the Build¬ 
ing Code. 
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On page 6 of defendant’s brief it is stated that the Court ruled that 
Article 306 was inapplicable during the taking of Mr. Green’s testimony 
and referred to its appendix, page 9. It is stated that no point is raised 
with reference to the validity of the exclusionary ruling. The remaining 
regulation is in controversy which necessarily would mean Article 304-04. 

In the face of the foregoing statement that Article 306 is not before 
the Court, why has the defendant, in its appendix to its brief, set out all 
the testimony of Green and also in its brief set out in full Article 306? 

In addition, a great part of the brief is taken up with an explanation of 
Article 306. 

Article 304-04 was allowed in evidence without any objection of any 
kind. There was no explanation asked for or needed for the wording of the 
Article is very clear and direct. The regulation required the defendant, 
as a prerequisite for obtaining a permit to erect a temporary walk, to 
agree to keep the temporary plank sidewalk in good repair and free from 
rubbish, dirt and snow. 

In the face of this regulation the defendant should be permitted to 
argue that a reasonably prudent man, in order to carry out his duty under 
this regulation, would place a covering of some kind over the walk even 
though he was not directed to do so in so many words, and in that way 
comply with the mandate of the regulation. 

The plaintiff has complied with Rule 75(d) of the Rules of Civil Pro¬ 
cedure in filing the points upon which he intended to rely on this appeal, 
and all the matters contained in the defendant’s appendix are not only not 
a part of the evidence in the case but have no bearing on the point in issue 
on this appeal. It is made a part of the record merely for the purpose of 
confusing this Court. 
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* i It is respectfully submitted that the Court should ignore all reference 

■a 

to Article 306 and to the testimony contained in defendant's appendix to its 
brief. 

i 

CORNELIUS H. DOHERTY 

* 

1010 Vermont Avenue, N.W. 
Washington,! D. C. 

Attorney fori Appellant 
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